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United States Court of Appeals for the 

District of Columbia 

- j 

No. 640S. ! 

District of Columbia, to the use of The Philip Carey Com- 

pany, a Corporation, Appellant, 

vs. 

United States Casualty Company, a Corporation, et al. 

Supreme Court of the District of Columbia. 

Equity No. 56788. 

District of Columbia, to the use of The Philip CaRey Com¬ 
pany, a Corporation under the Laws of the State of Ohio, 
Plaintiff, 

vs. 

United States Casualty Company, a Corporation linder the 
Laws of the State of New York; Sun Indemnity Com¬ 
pany, a corporation under the Laws of the State of New 
York; Franklin Surety Company, a Corporati6n under 
the Laws of the State of New York; General Reinsurance 
Corporation, a Corporation under the Laws of the State 
of New York; The Excess Insurance Company Of Amer¬ 
ica, a Corporation under the Laws of the State of New 
York; Guardian Casualty Company, a Corporation under 
the Laws of the State of New York; Great American In¬ 
demnity Company, a Corporation under the Laws of the 
State of New York; Consolidated Indemnity & Insurance 
Company, a Corporation under the Laws of the State 
of New York, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 

District of Columbia, at the City of Washington, in said 

1—6408a 
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District, at tlie times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 

1 BUI. 


Filed February 9, 1934. 

In the Supreme Court of the District of Columbia, 
Holding an Equity Court. 

Equity Xo. 5678S. 

District of Columbia, to the use of The Philip Carey Com¬ 
pany, a Corporation under the Laws of the State of Ohio, 
Plaintiff, 

vs. 

United States Casualty Company, a Corporation under 
Laws of the State of Xew York; Sun Indemnity Com¬ 
pany, a corporation under the Laws of the State of Xew 
York; Franklin Surety Company, a Corporation under 
the Laws of the State of Xew York; General Reinsurance 
Corporation, a Corporation under the Laws of the State 
of Xew York; The Excess Insurance Company of Amer¬ 
ica, a Corporation under the Laws of the State of Xew 
York; Guardian Casualty Company, a Corporation under 
the Laws of the State of New York; Great American In¬ 
demnity Company, a Corporation under the Laws of the 
State of Xew York; Consolidated Indemnity & Insurance 
Company, a Corporation under the Laws of the State 
of Xew York, Defendants. 

To the Supreme Court of the District of Columbia, holding 
an Equity Court: 

The bill of complaint of the above named plaintiff re¬ 
spectfully shows: 

1. That it is a corporation organized and existing under 
and by virtue of the laws of the State of Ohio, and brings 
this suit in its own right. 

2. That the defendant United States Casualty Company 
is a corporation organized and existing under and by virtue 

of the laws of the State of Xew York and is sued as 

2 reinsurer and indemnitor of the Xew Jersev Fidelity 

__ %' % 

& Plate Glass Insurance Company, a Xew Jersey 
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1 

corporation, as more particularly hereinafter]appears; that 
the Sun Indemnity Company is a corporation (organized and 
existing under and by virtue of the laws of the] State of New 
York and is sued as reinsurer and indemnitor of the New 
Jersey Fidelity & Plate Glass Insurance Corjipany, a New 
Jersey corporation, as more particularly hereinafter ap¬ 
pears; that the defendant Franklin Surety Company was a 


corporation organized and existing under anc 


bv virtue of 


New Jersey 
% 

ppears;that 
, defendant 
t under and 
and is sued 


the laws of the State of New York, but plaintiff is advised 
and believes, and therefore avers that the said defendant 
has been taken over by the Insurance Department of the 
State of New York for the purpose of liquidation, and is 
sued as reinsurer and indemnitor of the New Jersey Fidel¬ 
ity & Plate Glass Insurance Company, as more| particularly 
hereinafter appears; that the defendant General Reinsur¬ 
ance Corporation is a corporation organized jand existing 
under and bv virtue of the laws of the State Of New York, 
and issued as reinsurer and indemnitor of the I New Jersey 
Fidelity & Plate Glass Insurance Company, a 
Corporation, as more particularly hereinafter a' 

The Excess Insurance Company of America! 
herein, is a corporation organized and existin'! 
bv virtue of the laws of the State of New York, 
as reinsurer and indemnitor of the New Jersey Fidelity 
& Plate Glass Insurance Company, a New Jersjey corpora¬ 
tion, as more particularly hereinafter appeals; that the 
defendant corporation Guardian Casualty Coijnpany is a 
corporation organized and existing under and by virtue of 
the laws of the State of New York, and is sued as reinsurer 
and indemnitor of the New Jersey Fidelity & Plate Glass 

^ * * T 

Insurance Company, a New Jersey corporation, as more 
particularly hereinafter appears; that tluj defendant 
3 Great American Indemnity Company is a Corporation 
organized and existing* under and bv virtue of the 

o >- *• | 

laws of the State of New York, and is sued a£ reinsurer 
and indemnitor of the New Jersey Fidelity & lhate Glass 

•/ V 

Insurance Company, a New Jersey corporation, as more 
particularly hereinafter appears; that the defendant Con¬ 
solidated Indemnity & Insurance Company is a corporation 
organized and existing under and by virtue of the laws of 
the State of New York, and is sued as surety of the Na¬ 
tional Construction Company, a Florida corpo 
more particularly hereinafter appears. 


ration, as 
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5. Plaint iff alleges that heretofore the National Con¬ 
struction Company and the New Jersey Fidelity & Plate 
Glass Insurance Company, by their certain writing obliga¬ 
tory, or bond, attached hereto as a part hereof, marked 
Plaintiff's Exhibit “A”, the date whereof is the 10th day 
of February 1931, for themselves, their heirs, executors, 


administrators, successors and assigns, did covenant and 
agree that thov were indebted to the District of Columbia 
in the sum of Six Hundred Twenty-five Thousand Nine 
Hundred Dollars ($625,900). The said writing obligatory 
or bond contained a recital that the said National Con¬ 
struction Company was the successful bidder for furnish¬ 
ing the District of Columbia all necessary labor and 
material for constructing, building and keeping in repair 
for a period of one year the Theodore Roosevelt High 
School Building in the District of Columbia. 

4. That said writing obligatorv or bond had a condition 

* • 

thereunder written! to the effect that if the said National 
Construction Company should promptly make payment to 
all persons supplying it with labor and material in the 
prosecution of the work provided for in said contract, and 
would, in every rcbpect, fully comply with said contract, 
then the said obligation would be void, otherwise to remain 
in full force and virtue. 

4 5. That the defendants United States Casual tv 


Company, Sun Indemnity Company, Franklin Surety 
Company, General Reinsurance Corporation, Excess In¬ 
surance Company of America, Guardian Casualty Com¬ 
pany and Great American Indemnity Company did rein¬ 
sure the said bond as above set forth in and to the follow¬ 
ing amounts, that is to say: 


United States Casualty Company in the sum of .$ 50,000.00 


Sun Indemnity Company in the sum of. 33,476.67 

Franklin Surety Company in the sum of. 50,000.00 

General Reinsurance Company in the sum of. . 140,837.50 
Excess Insurance Company of America in the 

sum of. 62,590.00 

Guardian Casualty Company in the sum of. . .. 39,118.75 

Great American Indemnity Company in the sum 
of .*. 62,500.00 


Said reinsurance agreements by the last mentioned de¬ 
fendants are identical in form save as to amounts and names 
of said last mentioned defendants and were filed with the 
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District of Columbia, a copy of each of said Agreements 
between each of the last mentioned defendants ajid the New 
Jersey Fidelity & Plate Glass Insurance Company is at¬ 
tached hereto, marked Plaintiff’s Exhibits B, C, |D, E, F, G 
and H, and each such agreement is prayed to be read as 
and made a part hereof. 

6. Plaintiff alleges upon information and belief, and ex¬ 
pects to prove at the trial hereof, that at, to-w^t, the time 

of the execution and delivery of the aforesaid Reinsurance 

* 

agreements of said last mentioned defendants] each and 
every one of said last mentioned defendants alsb delivered 
to the New Jersey Fidelity & Plate Glass Insurance Com- 
pany another separate written sealed agreement, by the 
terms of which each of them undertook, and, among other 
things, agreed, in consideration of the premium stated 
therein, to reinsure the New Jersey Fidel tv Plate 

5 Glass Insurance Company under the bond in favor of 
the District of Columbia and in behalf of the National 

Construction Company, Inc., mentioned heretofore herein, 
against loss thereunder, costs and expenses, and said agree¬ 
ment included a provision that a copy of the bpnd of the 

said New Jersey Fidelity & Plate Glass Insurance Com- 

* . 1 

pany given to said District of Columbia and a 1 bove men¬ 
tioned was or was to be attached thereto and made a part 
of said reinsuring agreement. Plaintiff further alleges 
upon information and belief, and expects to prove at the 
trial hereof, that the bond attached or to be attached to said 
reinsuring agreement and made a part of said agreement, 
contained a covenant therein that the obligors would 
promptly make payment to all persons supplying the con¬ 
tractor with labor and material in the prosecution of the 
work provided for in said contract, and plaintiff alleges upon 
information and belief, that the said reinsuring defendants 
by their said separate sealed agreements mentioned herein 
assumed the obligation of the reinsured, and the principal 
contractor, to promptly make payment to all persons supply¬ 
ing the contractor with labor and materials in th|e prosecu¬ 
tion of the work provided for in said contract. 

7. Plaintiff further alleges upon information and belief, 

and intends to prove at the trial hereof, that at the time of 

the delivery bv each of the said last mentioned defendants 

* 

of the separate sealed agreements to the New Jersey Fidelity 

6 Plate Glass Insurance Company said reinsuring defend- 
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ants agreed with tlie said New Jersey Fidelity & Plate Glass 
Insurance Company that the premium payable thereunder 
by the reinsured to the reinsurer should be that proportion 
of the total premium chargeable for the bond which the 
amount of the reinsurer’s liability bears to the total liability 
under the bond. Plaintiff further alleges upon information 
and belief, and expects to prove at the trial hereof, 
G that said reinsuring defendants agreed to accept said 


premiums as a consideration for the assumption by 
each of them up to the penalty of each of their respective 
agreements, of all the obligations contained in the said bond 
executed bv the New Jersev Fidelity & Plate Glass Insur- 
ance Company in favor of the District of Columbia hereto¬ 
fore mentioned herein. 

8. Plaintiff further alleges upon information and belief, 
and expects to prove at the trial hereof, that at and prior 
to the time of the.execution of the bond referred to herein 
as having been executed bv the defendant National Con- 
struction Company as principal and the New Jersey Fidel¬ 
ity & Plate Glass Insurance Company as surety, and 
at and prior to the time of the execution of the respective 
reinsurance agreements of the defendants United States 
Casualty Company, Sun Indemnity Company, Franklin Sur¬ 
ety Company, General Reinsurance Corporation, The Excess 
Insurance Company of America, Guardian Casualty Com¬ 
pany and the Great American Indemnity Company referred 
to herein, it was the universal practice, rule and require¬ 
ment of the Commissioners of the District of Columbia to 
limit the amount for which it would accept corporate surety 
on contract bonds to ten percent of the paid-up capital and 
surplus of such surety, except that if a bond in excess of 
ten percent of the paid-up capital and surplus of such sur¬ 
ety should be offered for approval it was the further prac¬ 
tice, rule and requirement of the Commissioners, as a con¬ 
dition precedent to the approval and acceptance of such 
bond so in excess of ten percent of paid-up capital and sur¬ 
plus, to require said surety so offering said bond to file 
therewith and as a part thereof further and additional 
agreement or agreements under seal between another surety 
or sureties satisfactory to the said Commissioners as one 

m/ 

party, and the surety on the bond therewith offered to the 
District of Columbia as the other party, the obliga- 
7 tion of said additional agreements being that the said 
other surety or sureties would pay to the District of 
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Columbia, in default of the surety on the bond tf> the Dis¬ 
trict of Columbia to which the first mentioned surety was 
a party, and also therein covenanted that in tint event of 
such default said other surety might be sued bi" the Dis- 
trict of Columbia for the amount of such default up to the 
penalty of its agreement, and plaintiff avers that upon com¬ 
pliance with these requirements and the filing with the Dis¬ 
trict Commissioners of all of the said agreements, it was 
the practice of the said Commissioners to approve each and 
every of said agreements of sureties as being | a compli¬ 
ance with the provisions and requirements of the Act of 
February 28,1899, 30 Stat. 906, Chap. 218; D. C. (bode, Title 
20, Section 47; and this plaintiff avers that said practice, 
rules and requirements of the said Commissioners of the 
District of Columbia being well known to each of the de¬ 
fendants United States Casualty Company, Sun Indemnity 
Company, Franklin Surety Company, General Reinsurance 
Corporation, The Excess Insurance Company of America, 
Guardian Casualty Company and Great American Indem¬ 
nity Company, and the said bond of said New [Jersey Fi¬ 
delity & Plate Glass Insurance Company being in excess of 
ten percent of its paid-up capital and surplus, this plaintiff 
avers that the contracts of said defendants were executed 
by said reinsuring defendants in order to meet end comply 
with the requirements aforesaid of the Commissioners of 
the District of Columbia, and with the intention and for the 
express purpose, among other things, of assuring the 
prompt payment for labor and material used in the prose¬ 
cution of said work to all persons furnishing tjie same in 
the event of the default of said National Construction Com¬ 
pany to pay therefor in accordance with its said contract 
with the District of Columbia, and that the sa^d Commis¬ 
sioners accepted and approved all of said agreements as 
being good and sufficient sureties in accordance with 
8 the said act of Congress aforesaid. 

9. Plaintiff states that thereafter the National Con¬ 
struction Company and the defendant Consolidated & In¬ 
demnity Insurance Company, by their covenant or writing 
obligatory, dated on the 20th day of August, 1932, acknow¬ 
ledged themselves indebted to the District of Columbia in 
the sum of One Hundred and Seventy-five Thousand Dol¬ 
lars ($175,000) and recited that the said National Construc¬ 
tion Company was successful bidder for furnishing the Dis¬ 
trict of Columbia all necessarv labor and materials on the 
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Theodore Roosevelt High School and the reinsurance agree¬ 
ments above set forth, and that the New Jersev Fidelity 
& Plate Glass Insurance Company had become insolvent 
and that the said Roosevelt High School had been completed 
and accepted by the District of Columbia, but that the Dis¬ 
trict of Columbia desired to extend additional protection 
for outstanding claims which remained unpaid to persons 
supplying labor and material for the prosecution of the 
work. The said writing obligatory or bond had therein 
written a condition that if the said National Construction 
Company or the New Jersey Fidelity & Plate Glass Insur¬ 
ance Company and/or the aforesaid reinsuring defendants 
would promptly make payment to all persons supplying 
labor and materials in the prosecution of the work pro¬ 
vided for in said contract then the obligation to be void, 
otherwise to remain in full force and virtue. Said condi¬ 
tion of said writing obligatory or bond also provided that 
it was the intent and purpose of said bond to indemnify 
persons furnishing labor and materials in the prosecution 
of the work provided for in said contract against loss, to 
the extent of such claims, if it should be finally adjudicated 
after suit brought in a court of competent jurisdiction that 
said reinsurers are not liable therefor, that such persons 
supplying labor and materials should have the right 
9 to sue thereon,' in the same manner as upon the bond 
theretofore given by the New Jersey Fidelity & Plate 
Glass Insurance Company, and that such persons may join 
the parties upon this bond in any suit filed against said re¬ 
insurers. A copy of said bond is attached hereto and 
marked Plaintiff’s Exhibit “I”, and prayed to be read as a 
part hereof. 

10. Plaintiff states 1 that it furnished labor and materials 
for the prosecution of the work upon the Theodore Roose¬ 
velt High School as above set forth, that is to say, at the 
special instance and request of the said National Construc¬ 
tion Company it furnished labor and materials for the pros¬ 
ecution of the work on said Roosevelt High School, to wit, 
roofing and sheet metal work, to the amount of Thirtv-five 
Thousand Six Hundred and Seventy-three Dollars ($35,- 
673.00), which were furnished between July 31, 1931, and 
April 27, 1932, for which no payment has been made, ex¬ 
cept as hereinafter set forth. That an itemized statement 
of the said labor and materials so furnished is attached 
hereto and marked Plaintiff’s Exhibit “J”, and prayed to 
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be read as a part hereof. That said labor and materials 
were actually used in the construction of said school. That 
the defendants have not, nor lias any of them paid the said 
amount, except the sum of Twenty-seven Tlioupand One 
Hundred and Seventy Dollars ($27,170.00), and that there 
remains unpaid to plaintiff on account of said labor and 
materials the sum of Eight Thousand Five Hundred and 
Three Dollars ($8,503.00). j 

11. That plaintiff is advised that by reason of the fore¬ 
going it is entitled to have judgment against the defendants 
herein for Eight Thousand Five Hundred and Three Dol¬ 
lars ($8,503.00), with interest thereon from the 27th day 
of April, 1932. ! 

Wherefore, the premises considered, aijd having 
]0 no adequate remedy at law, petitioner prays: 

1. That at the final hearing of this cause the plain¬ 


tiff may have judgment against the defendant 


States Casualty Company, Sun Indemnity Company, 


Fnited 


Corpora- 

IGuardian 


Franklin Surety Company, General Reinsurance 
tion, The Excess Insurance Company of America, 

Casualty Company and the Great American indemnity 
Company, for Eight Thousand Five Hundred and Three 
Dollars ($8,503.00), together with interest thereon from the 
27th day of April, 1932, at the rate of six (6) per cent per 
annum. 


Cou 


2. That in the event that it is held by this I^onorable 
>urt that the United States Casualtv Company 1 , Sun Li¬ 


beral Re- 
npany of 


demnity Company, Franklin Surety Company, Ge 
insurance Corporation, The Excess Insurance Co 
America, Guardian Casualty Company and Great American 
Indemnity Company are not liable for the claim of plaintiff 
set forth herein, that plaintiff have judgment against the 
Consolidated Indemnity & Insurance Company for Eight 
Thousand Five Hundred and Three Dollars ($8,503.00), to¬ 
gether with interest thereon from the 27tli day jof April, 
1932, at the rate of six (6) percent per annum. 

3. That in the event that it is held by this ijonorable 
Court that the United States Casualty Company, Sun In¬ 
demnity Company, Franklin Surety Company, General Re¬ 
insurance Corporation, The Excess Insurance Company of 
America, Guardian Casualty Company and Great jVmerican 
Indemnity Company are not liable for the full claim of 
plaintiff as set forth herein, that plaintiff have judgment 
2—6408a 
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against the Consolidated Indemnity & Insurance Company 
for the amount of said claim not recoverable against the 
United States Casualty Company, Sun Indemnity Com¬ 
pany, Franklin Surety Company, General Reinsurance Cor¬ 
poration, The Excess Insurance Company of America, 
Guardian Casualty Company and Great American Indem¬ 
nity Company, together with interest thereon from the 27th 
day of April, 1932, at the rate of six (G) percent 
11 per annum. 

4. That the costs of this proceeding be assessed 
against the defendants. 

5. And for such other and further relief as to the Court 
may seem meet and proper. 


THE PHILIP CAREY COMPANY, 

An Ohio Corporation, 
By F. NEWTON FLETCHER, 

District Manager. 

PAUL SLEMAN, 

Attorney for Plaintiff. 


District of Columbia, ss: 

I, F. Newton Fletcher, on oath depose and say that I 
am District Manager for The Philip Carey Company, party 
plaintiff in this cause, and make this affidavit as the agent of 
said Philip Carey Company; that I have read the forego¬ 
ing Bill of Complaint by me subscribed on behalf of said 
Philip Carey Company, in my said capacity, and know the 
contents thereof; that the facts therein stated are true, as 
I verily believe. 

F. NEWTON FLETCHER. 


Subscribed and sworn to before me this 9th dav of Feb¬ 


ruary, A. D. 1934. 

[seal.] ELSIE M. HOPKINS, 

Notary Public, D. C. 

12 Plaintiff's Exhibit “A”. 


Know All Men bv These Presents: 

* 

That we, National Construction Company, a corporation 
duly incorporated under the laws of the State of Florida, 
with principal office at Atlanta, State of Georgia, as prin¬ 
cipal, and New Jcifsey Fidelity & Plate Glass Insurance 
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Company as surety, are held and firmly bound! unto the 
District of Columbia in the sum of six hundred aild twenty- 

i v 

five thousand nine hundred dollars ($625,900|), lawful 
money of the United States of America, to be pjjiid to the 
said District of Columbia, for which payment well and truly 
to be made, we and each of us do bind ourselves, and each 
of our heirs, executors and administrators, successors and 
assigns, jointly and severally, firmly by these presents. 

Sealed with our seals. 

Dated this 10th day of February, A. D. one jthousand, 
nine hundred and thirty-one. 

Whereas, the above bounden National Construction Com- 

7 , , . . j 

panv is the successful bidder for furnishing the District 
of Columbia all necessarv labor and materials and for 
executing the following described work in a good, firm, 
and substantial manner, and in strict accordance with the 
terms, conditions, and provisions of a contract hereto an¬ 
nexed, to-wit: 

Constructing complete and keeping in repair fo:: a period 
of one year from date of completion the Theodore Roose¬ 
velt High School Building on site situated in Squares 
numbered 2912, 2913, 2915 and 2916, Washington, District 
of Columbia, as more fully set forth in said contract, and 
on the conditions and for the consideration in the fore¬ 
going contract mentioned and contained, or referred to 
therein. 

Now, therefore, the conditions of the foregoing obliga¬ 
tion are such that if the said National Construction Com¬ 
pany shall strictly and faithfully perform, to the sat- 
13 isfaction and acceptance of the Commissioners of the 
District of Columbia, the work to be don<j? by it in 
accordance with the stipulations of said contract,jand shall 
save harmless from, and indemnify the District of Columbia 
from, any and all claims, delays, suits, costs, charges, dam¬ 
ages, counsel fees, judgments and decrees to which said 
District may be subjected on account of any infringement 
of letters-patent or copyrights by it at any time, or on ac¬ 
count of any accident to persons, or damage to property 
or premises, after the commencement of the work, and prior 
to its completion and acceptance, and pay the siame, and 
will promptly make payments to all persons supplying it 
with labor and material in the prosecution of the jvork pro¬ 
vided for in said contract, and w r ill in every respect fully 
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comply with the provisions and requirements of said con¬ 
tract, and keep the work done by it under its said contract 
in repair for the term of one (1) year from the completion 
of its said contract,! then this obligation to be void; other¬ 
wise to remain in full force and virtue. 

NATIONAL CONSTRUCTION 
COMPANY | L. S.] 

[seal.] By N. L. McINTYKE, [L. S.] 

Secretary and Treasurer. 

NEW JERSEY FIDELITY 
, & PLATE GLASS INSUR¬ 

ANCE COMPANY, | L. S.] 
[seal.] By R. AY. WRAY, [L. S.] 

Attorncy-i n-F act. 

Signed and sealed in the presence of— 

^ R. C. LOVELL, 

AY. A. MOEBINE, 

February 25, 1931. 


Approved as to form. 

(Signed) AY. 11. AYA11LY, 

Assistant Corporation Counsel. 

February 25, 1931. 


Approved as to sufficiencv of suretv. 

R. M. BRENNAN, 
Chairman. Contract Board. 


Approved by the Commissioners 


February 27, 1931. 


sitting as a Board. 

D. E. GARGES, 

Secretary. 
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Plaixti ff ’s E X H 1BIT “ B ’ ’. 


Reinsurance Agreement in Favor of District of Columbia. 


This Agreement, made this 10th dav of Februarv, 1931, 
bv and between the New Jerscv Fidelitv & Plate Glass In- 
surance Company, a corporation duly incorporated under 
the laws of the State of New Jersey, having its principal 
office in the Citv of Newark, and United States Casualty 
Company, a corporation duly incorporated under the laws 
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const ruc- 
Building, 

Glass In- 


of the State of New York, having its principal office in the 
City of New York, witnesseth: 

Whereas, on even date herewith, the Xew Jersejy Fidelity 
& Plate Glass Insurance Company became boundias surety 
unto the District of Columbia in the penal sum of six 
hundred twenty-five thousand nine hundred dollajrs ($625,- 
900.00) on a bond, wherein National Construction Com¬ 
pany, Inc., was principal, for the due and fait|hful per 
formance according to law of the contract for 
tion of the Theodore Roosevelt High School 
Washington, District of Columbia, and 

Whereas, the said Xew Jersev Fidel it v & Plate 
surance Company has applied to the United States) Casualty 
Company to be reinsured and eountersecured to tjhe extent 
of Fifty thousand and 00/100 dollars ($50,000.00), or for 
whatever amount less than Fifty thousand and 00/100 dol¬ 
lars ($50,000.00) the said Xew Jersey Fidelity 
Glass Insurance Company may become liable to 
dcr or bv virtue of said bond; 

Now, therefore, in consideration of the sum of 
sand five hundred dollars ($1,500.00) paid by the 
Jersey Fidelity & Plate Glass Insurance Compafiv to the 
said United States Casualty Company, the receipt whereof 
is lierebv acknowledged, the said United States Casualtv 
Company in the event of the insolvency of the said Xew 
Jersey Fidelity & Plate Glass Insurance (Company 
15 or of its failure to pay any default under said bond 
equal to or in excess of Fifty thousand dollars ($50,- 
000.00), the amount of this reinsurance, hereby covenants 
and agrees to pay to the District of Columbia, the obligee 
in said bond, the full sum of Fifty thousand dollars ($50,- 
000.00), the amount of this reinsurance, and in cajse of the 
failure of the said New Jersey Fidelity & Pl^te Glass 
Insurance Company to pay to the District of Columbia 
anv default for a sum less than Fiftv thousand dollars 


& Plate 
pay un¬ 
due t hou- 
said Xew 


($50,000.00), the amount of said reinsurance, then 


United States Casualty Company hereby covenants and 

agrees to pay to the District of Columbia the full amount 

of such default, or so much thereof as shall not be paid to 

the District of Columbia bv the said New Jersev Fidelitv & 

* *- %/ 

Plate Glass Insurance Company; it being the purpose and 
intent hereof to guarantee and indemnify the District of 
Columbia against loss under said bond of National Con- 


the said 
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struction Company, Inc., as principal, to the extent of Fifty 
thousand dollars ($50,000.00), or for any less sum than 
Fifty thousand dollars ($50,000.00) that may be owing and 
unpaid by the said New Jersey Fidelity & Plate Glass In¬ 
surance Company to the District of Columbia; 

And it is herebv further covenanted and agreed bv the 
said United States Casualty Company that in case of de¬ 
fault on said bond for Fifty thousand dollars ($50,000.00) 
or more, the said company may be sued by the District of 
Columbia for said amount of Fifty thousand dollars ($50,- 
000.00), or for whatever the amount of the default may be 
less than Fifty thousand dollars ($50,000.00). 

In Witness whereof, the Xew Jersev Fidelitv & Plate 
Glass Insurance Company has caused this agreement to be 
signed by its Vice-President, and its corporate seal to be 
hereto affixed, duly 1 attested by its Asst. Secretary, and 
United States' Casualty Company has also caused 
1(> this agreement to be signed bv its Assistant Secre- 
tary, and its corporate seal to be hereto affixed, duly 
attested bv its Assistant Secretarv, the dav and date first 
herein written. 

I NEW JERSEY FIDELITY & 
PLATE GLASS INSURANCE 
COMPANY, 

[seal.] By W. D. WARD, 

Vice-President. 

Attest: 

O. K. CLINE, 

Asst. Secretary. 

UNITED STATES CASUALTY 
COMPANY 

[seal.] By NATHAN MOBLEY, 

Assist an t Secret ary. 

Attest: 

H. S. YOUNG, 

Assistant Secretary. 

Plaintiff’s Exhibit “C”. 


Reinsurance Agreement in Favor of the District of 

Columbia. 

This agreement, made this 10th day of February, 1931, 
bv and between the New Jersev Fidelitv & Plate Glass In- 

v * * 

surance Company, a corporation duly incorporated under 
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the laws of the State of New Jersey, having its principal 
office in the City of Newark, and Sun Indemnity Company, 
a corporation duly incorporated under the laws of the State 
of New York, having its principal office in the City of New 
York, witnesseth: 

Whereas, on even date herewith, the New Jersey [Fidelity 
& Plate Glass Insurance Company became bound aj> surety 
unto the District of Columbia in the penal sum of $ix hun¬ 
dred twenty-five thousand nine hundred dollars! ($625,- 
900.00) on a bond, wherein National Construction Com¬ 
pany, Inc., was principal, for the due and faithful perform¬ 
ance according to law of the contract for construc- 
17 tion of the Theodore Roosevelt High School Build¬ 
ing, Washington, D. C., and 

Whereas, the said New Jersev Fidelitv & Plate Glass In- 
suranee Company has applied to the Sun Indemnity Com¬ 
pany to be reinsured and countersecured to the extent of 
Thirty-three thousand four hundred seventy-six anji 67/100 
dollars ($33,476.67), or for whatever amount Uss than 
Thirty-three thousand four hundred seventy-six an|d 67/100 
dollars ($33,476.67) the said New Jersey Fidelity 
Glass Insurance Company may become liable to p;j 
or bv virtue of said bond; 

Now, therefore, in consideration of the sum of cjne thou 
sand four and 29/100 dollars ($1,004.29) paid byjthe said 
New Jersey Fidelity & Plate Glass Insurance Conjipany to 
the said Sun Indemnity Company, the receipt whereof is 
hereby acknowledged, the said Sun Indemnity Company in 
the event of the insolvencv of the said New Jersev! Fidelitv 
& Plate Glass Insurance Company or of its failure to pay 
any default under said bond equal to or in excess of Thirty- 
three thousand four hundred seventy-six and 67/100 dollars 
($33,476.67), the amount of this reinsurance, hereby cove¬ 
nants and agrees to pay to the District of Columbia, the ob¬ 
ligee in said bond, the full sum of Thirty-three thousand 
four hundred seventy-six and 67/100 doilars ($3^,476.67), 
the amount of this reinsurance, and in case of the failure of 
the said New Jersey Fidelity & Plate Glass Insurance 
Company to pay to the District of Columbia any default for 
a sum less than Thirty-three thousand four hundred sev¬ 
enty-six and 67/100 dollars ($33,476.67), the amount of said 
reinsurance, then the Sun Indemnity Company hereby cove¬ 
nants and agrees to pay to the District of Columbia the full 


& Plate 
iv under 
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amount of such default, or so much thereof as shall not be 
paid to the District of Columbia by the said New Jersey 
Fidelity & Plate Glass Ins. Co.; it being the purpose and in¬ 
tent hereof to guarantee and indemnify the District of Co- 
lumbia against loss under said bond of National Con- 
18 struetion Company, Inc., as principal, to the extent 
of Thirty-three thousand four hundred seventy-six 
and 67/100 dollars ($33,476.67), or for any less sum than 
Thirtv-three thousand four hundred seventv-six and 67/100 
dollars ($33,476.67,) that may be owing and unpaid by the 

said New Jersev Fidelity & Plate Glass Insurance Com- 

* % 

pany to the District of Columbia; 

And it is hereby further covenanted and agreed bv the 
said Sun Indemnity Company that in case of default on 
said bond for Thirty-three thousand four hundred and sev¬ 
enty-six and 67/10Q dollars ($33,476.67) or more, the said 
company may be sued by the District of Columbia for said 
amount of Thirtv-three thousand four hundred seventv-six 
and 67/100 dollars ($33,476.67), or for whatever the amount 

of the default mav be less than Thirtv-three thousand four 

• • 

hundred seventy-six and 67/100 dollars ($33,476.67). 

In witness whereof, the New Jersev Fidelity & Plate 
Glass Insurance Company lias caused this agreement to be 
signed by its Vice-President, and its corporate seal to be 
hereto affixed, duly attested by its Asst.-Secretary, and Sun 
Indemnity Company of New York has also caused this 
agreement to be signed by its Attorney and its corporate 
seal to be hereto affixed, dulv attested bv its Secretary, the 
dav and date first herein written. 

NEW JERSEY FIDELITY & 
PLATE GLASS INSUR¬ 
ANCE COMPANY, 

[seal.] By AY. D. AVAR I), 

Vice-President. 

Attest: 

O. K. CLINE, 

Asst.-Secretary. 

SUN INDEMNITY COMPANY 
OF NEW YORK, 

[seal.] By JOHN D. SIMPSON, 

Attorney. 

Attest: 


Secretary. 
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19 Plaintiff’s Exhibit “D”. 

i 

• 1 
Reinsurance Agreement in Favor of the District of 

Columbia. 

This Agreement, made this 10th day of February, 1931, 
by and between the New Jersey Fidelity & Plate Glass In¬ 
surance Company, a corporation duly incorporated under 
the laws of the State of New Jersey, having its principal 
office in the City of Newark, and Franklin Surety Company, 
a corporation duly incorporated under the laws of the State 
of New York, having its principal office in the City of New 
York, witnesseth: 

Whereas, on even date herewith, the New Jersey Fidelity 
& Plate Glass Insurance Company became bound as surety 
unto the District of Columbia in the penal sum of six hun¬ 
dred twenty-live thousand nine hundred dollars ($625,- 
900.00) on a bond, wherein National Construction Company, 
Inc., was principal, for the due and faithful performance 
according to law of the contract for construction of the 
Theodore Roosevelt High School Building, Washington, 
D. C., and 

Whereas, the said New Jersey Fidelity & Plate Glass 

Insurance Company lias applied to the Franklih Surety 

Company to be reinsured and countersecured to the extent 

of Fifty thousand dollars ($50,000.00), or for whatever 

amount less than Fifty thousand dollars ($50,000.00) the 

said New Jersey Fidelity & Plate Glass Insurance Com- 

•• » 

pany may become liable to pay under or by virtue of said 
bond; 

Now, therefore, in consideration of the sum of one thou¬ 
sand five hundred and 00/100 dollars ($1,500.00) paid by 
the said New Jersey Fidelity & Plate Glass Insurance 
Company to the said Franklin Surety Company-, the re¬ 
ceipt whereof is hereby acknowledged, the said Franklin 
Surety Company’ in the event of the insolvency of the said 

New Jersev Fidelity & Plate Glass Insurance Com- 
* * 

20 pany or of its failure to pay any default u^ider said 

bond equal to or in excess of Fifty thousand dollars 

($50,000.00), the amount of this reinsurance, hereby cove¬ 
nants and agrees to pay to the District of Coluinbia, the 
obligee in said bond, the full sum of Fifty thousand dollars 
($50,000.00), the amount of this reinsurance, and in case 

3—6408a 
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of the failure of the said Xew Jersev Fidelity & Plate Glass 

•> 

Insurance Company to pay to the District of Columbia 
any default for a sum less than Fifty thousand dollars 
($50,000.00), the amount of said reinsurance, then the said 
Franklin Surety Company hereby covenants and agrees to 
pay to the District of Columbia the full amount of such 
default, or so much thereof as shall not be paid to the Dis¬ 
trict of Columbia by the said Xew Jersey Fidelity & Plate 
Glass Insurance Company; it being the purpose and intent 
hereof to guarantee and indemnify the District of Colum¬ 
bia against loss under said bond of Xational Construction 
Company, Inc., as principal, to the extent of Fifty thou¬ 
sand dollars ($50,000.00), or for any less sum than Fifty 
thousand dollars ($50,000.00) that may be owing and un¬ 
paid by the said Xew Jersey Fidelity & Plate Glass In¬ 
surance Company to the District of Columbia; 

And it is hereby further covenanted and agreed bv the 
said Franklin Surety Company that in case of default on 
said bond for Fifty thousand dollars ($50,000.00) or more, 
the said company mhv be sued by the District of Columbia 
for said amount of Fifty thousand dollars ($50,000.00), or 
for whatever the amount of the default may be less than 
Fifty thousand dollars ($50,000). 

In witness whereof, the Xew Jersey Fidelity & Plate 
Glass Insurance Company has caused this agreement to 
be signed by its Vice-President, and its corporate seal to 
be hereto affixed, duly attested by its Asst.-Seeretary, and 
Franklin Surety Company has also caused this agreement 
to be signed by its Vice-President, and its corporate 
21 seal to be hereto affixed, duly attested bv its Asst.- 
Secretary, the day and date first herein written. 

‘ NEW JERSEY FIDELITY & 
PLATE GLASS INSUR¬ 
ANCE COMPANY. 

[seal.] By W. D. WARD, 

Attest: Vice-President. 

O. K. CLINE, 

Asst.-Secretary. 

FRANKLIN SURETY 
COMPANY, 

[seal.] By S. R. DIAMOND, 

Attest: Vice-President. 

GARRET B. CARMAN, 

Asst.-Seeretary. 
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Plaintiff’s Exhibit “E”. 

Reinsurance Agreement in Favor of the District of 

Columbia. 

This Agreement, made this 10th day of February, 1931, 
by and between the New Jersey Fidelity & Plate! Glass In¬ 
surance Company, a corporation duly incorporated under 
the laws of the State of New Jersey, having its! principal 
office in the City of Newark, and General Reinsurance 
Corporation, a corporation duly incorporated finder the 
laws of the State of New York, having its principal office 
in the City of New York, witnesseth: 

Whereas, on even date herewith, the New Jersey Fidelity 
& Plate Glass Insurance Company became bound as surety 
unto the District of Columbia in the penal sum of Six hun¬ 
dred twenty-five thousand nine hundred dollars ($625,- 
900.00) on a bond, wherein National Construction jCompany, 
Inc., was principal, for the due and faithful performance 
according to law of the contract for construction of the 
Theodore Roosevelt High School Building, Washington, 
D. C. and 

22 Whereas, the said New Jersey Fidelity & Plate 
Glass Insurance Company has applied to tile General 
Reinsurance Corporation to be reinsured and eounterse- 
cured to the extent of one hundred forty thousand eight hun¬ 
dred thirty-seven and 50/100 dollars ($140,837.50), or for 
whatever amount less than One hundred forty thousand 
eight hundred thirty-seven and 50/100 dollars ($l|l0,837.50) 
the said New Jersey Fidelity & Plate Glass Insurance Com- 
pany may become liable to pay under or by virtue of said 
bond; 

Now, therefore, in consideration of the sum of Four 
thousand two hundred twenty-five and 12/100 dollars ($4,- 
225.12) paid by the said Ne^v Jersey Fidelity & Plate Glass 
Insurance Company to the said General Reinsurance Cor¬ 
poration, the receipt w’hereof is hereby acknowledged, the 
said General Reinsurance Corporation in the ev^nt of the 
insolvencv of the said New’ Jersev Fidelitv & Plate Glass 

•/ %/ V 

Insurance Company or of its failure to pay any default 
under said bond equal to or in excess of One hundred forty 
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thousand eight hundred thirty-seven and 50/100 dollars 
($140,837.50), the amount of this reinsurance, hereby cove¬ 
nants and agrees to pay to the District of Columbia, the 
obligee in said bond, the full sum of one hundred forty 
thousand eight hundred thirty-seven and 50/100 dollars 
($140,837.50), the amount of this reinsurance, and in case 
of the failure of thje said New Jersey Fidelity & Plate Glass 
Insurance Company to pay to the District of Columbia any 
default for a sum less than One hundred forty thousand 
eight hundred thirty-seven and 50/100 dollars ($140,- 

537.50) , the amount of said reinsurance, then the said Gen¬ 
eral Reinsurance Corporation hereby covenants and agrees 
to pay to the District of Columbia the full amount of such 
default, or so much thereof as shall not be paid to the Dis¬ 
trict of Columbia by the said New Jersey Fidelity & Plate 

Glass Insurance Company; it being the purpose and 
23 intent hereof to guarantee and indemnify the Dis- 

trict of Columbia against loss under said bond of 
National Construction Company, Inc., as principal, to the 
extent of One hundred forty thousand eight hundred 
thirty-seven and 50/100 dollars ($140,837.50), or for any 
less sum than One; hundred forty thousand eight hundred 
thirty-seven and 50/100 ($140,837.50) that may be owing 
and unpaid by the said New Jersey Fidelity & Plate Glass 
Insurance Company to the District of Columbia; 

And it is hereby further covenanted and agreed bv the 
said General Reinsurance Corporation that in case of de¬ 
fault on said bond for One hundred forty thousand eight 
hundred thirty-seven and 50/100 dollars ($140,837.50) or 
more, the said company may be sued by the District of 

Columbia for said amount of One hundred forty thousand 

* 

eight hundred thirty-seven and 50/100 dollars ($140,- 

837.50) , or for whatever the amount of the default may be 
less than One hundred forty thousand eight hundred thirty- 
seven and 50/100 dollars ($140,837.50). 

In witness whereof, the New Jersev Fidelity & Plate 
Glass Insurance Company has caused this agreement to be 
signed by its Vice-President, and its corporate seal to be 
hereto affixed, dulv attested bv its Asst. Secretary, and 
General Reinsurance Corporation has also caused this 
agreement to be signed by its Vice-President, and its corpo- 
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rate seal to be hereto affixed, /uly attested by its Secretary, 
the day and date first herein written. 

NEW JERSEY FIDELITY & 


PLATE GLASS 


1 


SUE- 


[seal.] 


ANCE COMPANY, 

By W. D. WARD, | 

Vice-P resident \ 

Attest: ! 

0. K. CLINE, 

Asst. Secretary. 

GENERAL REINSURANCE 
CORPORATION, 

[seal.] ByE. A. EVANS, 

Vice-President. \ 

Attest: 

W. W. GREENE, 

Secretary. 


24 Plaintiff’s Exhibit ‘‘F 

Reinsurance Agreement in Favor of the Distil' 

Columbia. 


ict of 


This Agreement, made this 10th day of February, 1931, 
bv and between the New Jersey Fidelity & Plhte Glass 
Insurance Company, a corporation duly incorporated un¬ 
der the laws of the State of New Jersey, having| its prin¬ 
cipal office in the City of Newark, and The Excess Insurance 
Company of America, a corporation duly incorporated 
under the laws of the State of New York, having! 
cipal office in the City of New York, witnesseth: 


its prin- 


Whereas, on even date herewith, the New Jersey Fidelity 
& Plate Glass Insurance Company became bound as surety 
unto the District of Columbia in the penal sum of six hun¬ 
dred twenty-five thousand nine hundred dollars ($625,- 
900.00) on a bond, wherein National Construction Com¬ 
pany, Inc., was principal, for the due and faithful perform¬ 
ance according to law of the contract for the construction 
of the Theodore Roosevelt High School Building, IVashing- 
ton, D. C., and 

Whereas, the said New Jersey Fidelity & Plate Glass 
Insurance Company has applied to the Excess Insurance 
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Company of America to be reinsured and countersecured 
to the extent of Sixty-two thousand five hundred and ninety 
and 00/100 dollars ($62,590.00), or for whatever amount 
less than Sixty-two thousand five hundred and ninety and 
00/100 dollars ($62,590.00) the said New Jersey Fidelity 
& Plate Glass Insurance Company may become liable to 
pay under or by virtue of said bond; 

Now, therefore, in consideration of the sum of One thou¬ 
sand eight hundred seventy-seven dollars and seventy cents 
($1,877.70) paid by the said New Jersey Fidelity & Plate 
Glass Insurance Company to the said Excess Insur- 
25 ance Company of America, the receipt whereof is 
hereby acknowledged, the said Excess Insurance 
Company of America in the event of the insolvency of the 
said New Jersev Ficlelitv & Plate Glass Insurance Com- 
pany or of its failure to pay any default under said bond 
equal to or in excess of Sixty-two thousand five hundred 
ninety dollars ($62,590.00), the amount of this reinsurance, 
hereby covenants and agrees to x )a Y to the District of 
Columbia, the obligee in said bond, the full sum of Sixty- 
two thousand five hundred ninety dollars ($62,590.00), the 
amount of this reinsurance, and in case of the failure of 

the said New Jersev Fidelitv & Plate Glass Insurance Com- 

•> %■ 

pany to pay to the District of Columbia any default for a 
sum less than Sixty-two thousand five hundred ninety dol¬ 
lars ($62,590.00), the amount of said reinsurance, then the 
said Excess Insurance Company of America hereby cove¬ 
nants and agrees to pay to the District of Columbia the full 
amount of such default, or so much thereof as shall not be 
paid to the District of Columbia by the said New Jersey 
Fidelity & Plate Glass Insurance Company; it being the 
purpose and intent hereof to guarantee and indemnify the 
District of Columbia against loss under said bond of Na¬ 
tional Construction Company, Inc., as principal, to the ex¬ 
tent of Sixty-two thousand five hundred ninetv dollars 
($62,590.00), or for any less sum than Sixty-two thousand 
live hundred ninety dollars ($62,590.00) that may be owing 
and unpaid by the said New Jersey Fidelity & Plate Glass 
Insurance Company to the District of Columbia; 

And it is herebv further covenanted and agreed bv the 
said Excess Insurance Company of America that in case of 
default on said bond for Sixty-two thousand five hundred 
and ninety dollars ($62,590.00) or more, the said company 
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may be sued by the District of Columbia for said|amount 
of sixty-two thousand live hundred and ninety dollars ($62,- 
590.00), or for whatever the amount of the default I may be 
less than Sixtv-two thousand live hundred and ninetv 
26 dollars ($62,590.00). ! 

In witness whereof, the New Jersey Fidelity & 
Plate Glass Insurance Company has caused this agreement 
to be signed by its Vice-President, and its corporate seal to 
be hereto affixed, duly attested by its Asst.-Secretalry, and 
The Excess Insurance Company of America has also caused 
this agreement to be signed by its Vice-President, Sand its 
corporate seal to be hereto affixed, duly attested! by its 
Asst.-Secretarv, the dav and date first herein writtjen. 

NEW JERSEY FIDELITY & 
PLATE GLASS INSUR¬ 
ANCE COMPANY, 

[seal.] By W. D. WARD, 

Vice-President. 


Attest: 

O. K. CLINE, 

Asst. Secretary. 


THE EXCESS INSURANCE COM¬ 
PANY OF AMERICA, i 
[seal.] By JULIAN W. PHILLIPS, 


Attest: 

GEORGE H. ENNIS, 
Asst. Secretary. 


Vice-President. 


Plaintiff’s Exhibit “G”. 


Reinsurance Agreement in Favor of the District of 

Columbia. 

i 

This Agreement, made this 10th day of February^ 1931, 
by and between the New Jersey Fidelity & Plate Glass 
Insurance Company, a corporation duly incorporated un¬ 
der the laws of the State of New Jersey, having its prin¬ 
cipal office in the City of Newark, and Guardian Casualty 
Company, a corporation duly incorporated under the laws 
of the State of New York, having its principal office in the 
City of Buffalo, witnesseth: 
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27 Whereas, 6n even date herewith, the New Jersey 
Fidelity & Plate Glass Insurance Company became 

bound as surety unto the District of Columbia in the penal 
sum of Six hundred twenty-five thousand nine hundred 
dollars ($625,900.00) on a bond, wherein National Con¬ 
struction Company, Inc. was principal, for the due and 
faithful performance according to law of the contract for 
the construction of the Theodore Roosevelt High School 
Building, Washington, D. C., and 
Whereas, the said New Jersey Fidelity & Plate Glass 
Insurance Company has applied to the Guardian Casualty 
Company to be reinsured and countersecured to the extent 
of Thirty-nine thousand one hundred eighteen and 75/100 
dollars ($39,118.75), or for whatever amount less than 
Thirty-nine thousand one hundred eighteen and 75/100 
dollars ($39,118.75) the said New Jersey Fidelity & Plate 
Glass Insurance Company may become liable to pay under 
or bv virtue of said bond; 

v i ' 

Now, therefore, in consideration of the sum of One thou¬ 
sand one hundred seventy-three and 56/100 dollars ($1,- 
173.56) paid by the said New Jersey Fidelity & Plate Glass 
Insurance Company to the said Guardian Casualty Com¬ 
pany, the receipt whereof is hereby acknowledged, the said 
Guardian Casualty Company in the event of the insolvency 
of the said New Jersey Fidelity & Plate Glass Insurance 
Company or of its failure to pay any default under said 
bond equal to or in excess of Thirty-nine thousand one hun¬ 
dred eighteen and 1 75/100 dollars ($39,118.75), the amount 
of this reinsurance, hereby covenants and agrees to pay 
to the District of Columbia, the obligee in said bond, the 
full sum of Thirty-nine thousand one hundred eighteen and 
75/100 dollars ($39,118.75), the amount of this reinsurance, 
and in case of the failure of the said New Jersev Fidelity 
& Plate Glass Insurance Company to pay to the District of 

Columbia anv default for a sum less than thirtv-nine thou- 
* * 

sand one hundred eighteen and 75/100 dollars ($39,- 

28 118.75), the 1 amount of said reinsurance, then the said 
Guardian Casualty Company hereby covenants and 

agrees to pay to the District of Columbia the full amount 
of such default, or so much thereof as shall not be paid to 
the District of Columbia bv the said New Jersev Fidelity 
& Plate Glass Insurance Company; it being the purpose 
and intent hereof to guarantee and indemnify the District 
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of Columbia against loss under said bond of National Con¬ 
struction Company, Inc., as principal, to the ^xtent of 
Thirty-nine thousand one hundred eighteen and 7a/100 dol¬ 
lars ($39,118.75), or for any less sum than Thirty-nine 
thousand one hundred eighteen and 75/100 dollars ($39,- 
118.75) that may be owing and unpaid by the ^aid New 
Jersey Fidelity & Plate Glass Insurance Company to the 
District of Columbia; ! 

And it is herebv further covenanted and agreed bv the 
said Guardian Casualty Company that in case oj: default 
on said bond for Thirtv-nine thousand one !hundred 
eighteen and 75/100 dollars ($39,118.75) or more/the said 
company may be sued by the District of Columbia for said 
amount of Thirty-nine thousand one hundred eighteen and 
75/100 dollars ($39,118.75), or for whatever the amount of 
the default may be less than Thirty-nine thousand one hun¬ 
dred eighteen and 75/100 dollars ($39,118.75). ! 

In witness whereof, the New Jersey Fidelity & Plate Glass 

7 v v 

Insurance Company has caused this agreement to be signed 
by its Vice-President and its corporate seal to be hereto af¬ 
fixed, dulv attested bv its Asst. Secretary, and Gruardian 
Casualty Company has also caused this agreement to be 
signed by its Attorney-in-fact, and its corporate seal to be 
hereto affixed, dulv attested bv its Attornev-in-fact, the dav 
and date first herein written. 

NEW JERSEY FIDELITY & PI/ATE 
GLASS INSURANCE COMPANY, 
[seal.] BvW. D. WARD, j 

Vice-President. 

Attest: 

O. K. CLINE, | 

Asst. Secretary. 


29 


[seal.] 
Attest: 


GUARDIAN CASUALTY 

COMPANY, 

By E. S. CARMICK, 

Attorney-in-fact. 


Secretary. 
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Plaintiff’s Exhibit U H.” 

Reinsurance Agreement in Favor of the District of 

Columbia. 


This agreement, made this 10th day of February, 1931, 
by and between the Xew Jersey Fidelity & Plate Glass In¬ 
surance Company, a corporation duly incorporated under 
the laws of the State of New Jersey, having its principal 
office in the City of Newark, and Great American Indemnity 
Company, a corporation duly incorporated under the laws 
of the State of Ne\v York, having its principal office in the 
City of New York, witnesseth: 


Whereas, on even date herewith, the New Jersey Fidelity 
& Plate Glass Insurance Company became bound as surety 
unto the District of Columbia in the penal sum of Six Hun¬ 
dred Twenty-five Thousand Nine Hundred Dollars ($625,- 
900.00) on a bond, wherein National Construction Company, 
Inc., was principal, for the due and faithful performance 
according to law of the contract for construction of the 
Theodore Roosevelt High School Building, Washington, 
D. C., and 

Whereas, the said New Jersev Fidelitv & Plate Glass 
Insurance Company has applied to the Great American In¬ 
demnity Company to be reinsured and countersecured to 
the extent of Sixty-two Thousand Five Hundred Dollars 
($62,500.00), or for whatever amount less than Sixty-two 
Thousand Five Hundred Dollars ($62,500.00) the said* New 
Jersev Fidelitv & Plate Glass Insurance Company mav be- 
come liable to pay under or by virtue of said bond; 

Now, therefore, in consideration of the sum of One 
SO Thousand Eight Hundred Seventy-seven and 70/100 
Dollars ($1,877.70) paid by the said New Jersey 
Fidelity & Plate' Glass Insurance Company to the said 
Great American Indemnity Company, the receipt whereof 
is hereby acknowledged, the said Great American Indem¬ 
nity Company in the event of the insolvency of the said 
New Jersey Fidelity & Plate Glass Insurance Company or 
of its failure to pay any default under said bond equal to 
or in excess of Sixty-two Thousand Five Hundred Dollars 
($62,500.00), the Amount of this reinsurance, hereby cove¬ 
nants and agrees to pay to the District of Columbia, the 
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obligee in said bond, the full sum of Sixty-two Thousand 
Five Hundred Dollars ($62,500.00), the amount of this re¬ 
insurance, and in ease of the failure of the said New Jersev 
Fidelity & Plate Glass Insurance Company to pay to the 
District of Columbia any default for a sum less thaln Sixtv- 
two Thousand Five Hundred Dollars ($62,500.(j)0), the 
amount of said reinsurance, then the said Great American 
Indemnity Company hereby covenants and agrees} to pay 
to the District of Columbia the full amount of such default, 
or so much thereof as shall not be paid to the District of 

Columbia bv the said New Jersev Fidelity & Plaie Glass 
»' «/ «/ 

Insurance Company; it being the purpose and intent hereof 
to guarantee and indemnify the District of Columbia against 
loss under said bond of National Construction Company, 
Inc., as principal, to the extent of Sixty-two Thousand Five 
Hundred Dollars ($62,500.00), or for any less sr|m than 
Sixty-two Thousand Five Hundred Dollars ($62,500.00) 
that may be owing and unpaid by the said New Jersey 
Fidelity & Plate Glass Insurance Company to the (District 
of Columbia; 

And it is hereby further covenanted and agreed bv the 
said Great American Indemnity Company that in .case of 
default on said bond for Sixty-two Thousand Five Hundred 
Dollars ($62,500.00) or more, the said company may 
31 be sued by the District of Columbia for said amount 
of Sixty-two Thousand Five Hundred Dollars ($62,- 
500.00), or for whatever the amount of the default !inay be 
less than Sixty-two Thousand Five Hundred ^Dollars 
($62,500.00). 

In witness whereof the New Jersey Fidelity & Plate Glass 
Insurance Company has caused this agreement to be signed 
by its Vice-President, and its corporate seal to be hereto 
affixed, duly attested bv its Asst. Secretary, and Great 
American Indemnity Company has also caused this agree¬ 
ment to be signed by its Vice-President, and its corporate 
seal to be hereto affixed, duly attested by its Asst. Secretary, 
the dav and date first herein written. 

NEW JERSEY FIDELITY 4 
PLATE GLASS INSUR¬ 
ANCE COMPANY 
[seal.] By W. D. WARD, 

Vice-President. 
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Attest: 

0. K. CLINE, 

Asst. Secretary. 

GREAT AMERICAN 
INDEMNITY COMPANY, 

[seal.] By E. C. LUNT 

1 Vice-President . 

Attest: 

G. A. PETERSON, 

Asst. Secretary. 

Plaintiff’s Exhibit “I”. 

August 23, 1932. 

E. D. 223322, 

R. M. B. 

Know All Men bv These Presents: 

That we, National Construction Company, a corpora¬ 
tion duly incorporated under the laws of the State of Flor¬ 
ida, with principal office at Washington, District of Colum¬ 
bia, as principal, and Consolidated Indemnity and 
32 Insurance Company, a corporation, duly incorporat¬ 
ed under the laws of the State of New York, with 
principal office at New York, New York, as surety, are 
held and firmlv bound unto the District of Columbia in the 
sum of One Hundred and Seventy-five Thousand ($175,000) 
Dollars, lawful mohev of the United States of America to 
be paid to said District of Columbia, for which payment 
well and truly to be made, we, and each of us, do bind our¬ 
selves and each of our heirs, executors and administrators, 
successors and assigns, jointly and severally firmly, by 
these presents. 

Sealed with our seals. 

Dated this 20th day of August, A. I). One Thousand Nine 
Hundred and Thirtv-two. 

Whereas, the above bounden National Construction Com¬ 
pany was the successful bidder for furnishing the District 
of Columbia all necessary labor and materials for execut¬ 
ing the following described work, in a good, firm and sub¬ 
stantial manner in strict accordance with the terms, pro¬ 
visions and conditions of a contract hereto annexed, to 
wit: 

Constructing complete and keeping in repair for a period 
of one year from date of completion, the Theodore Roose- 
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veil High School Building on site situated in Squares num¬ 
bered 2912, 2913, 2915 and 2916, Washington, District of 
Columbia, including the remodeling of Boiler Rooih Wing 
of Macfarland Junior High School Building*, as more fully 
set forth in said contract, and on the conditions and for 
the consideration in the foregoing contract mentioned and 
contained, or referred to therein; and 
Whereas, the New Jersey Fidelity and Plate Glasjs Insur¬ 
ance Company did, heretofore, on the 10th day of February, 
1931, execute its bond in the penal sum of Six Hundred 
Twenty-five Thousand Nine Hundred ($625,900.00) Hollars 
in connection with the aforesaid contract to ibo per- 
33 formed by the National Construction Company, and 
Whereas, certain other surety or indemnity compa¬ 
nies did reinsure the New Jersey Fidelity and Plate Glass 
Insurance Company on its said bond, the names of the said 
reinsuring surety or indemnity companies and the amounts 
of liability assumed by them respectively being as follows: 


United States Casualty Company. $50,000.00 

Sun Indemnity Company of New York. . . . 33,476.67 

Franklin Surety Company . 50,000.00 

General Reinsurance Corporation. 140,837.50 

Great American Indemnity Company. 62,500.00 

Excess Insurance Company of America. . . 62,590.00 

Guardian Casualty Company. 39,118.75, and 


Whereas, the said New Jersev Fidelitv and Plat6 Glass 
Insurance Company has become insolvent and ha|s been 
taken over for the purposes of liquidation by the Insurance 
Department of the State of New Jersey, and 

Whereas, the said project has been completed and ac¬ 
cepted by the District of Columbia but it is desired to ex¬ 
tend additional protection to the extent set forth below for 
any outstanding claims which remain unpaid to persons 
supplying labor and material in the prosecution of tlije work 
provided for in said contract, 

Now, therefore, the conditions of the foregoing obligation 
are such that if the said National Construction Company, 
the New Jersey Fidelity and Plate Glass Insurance Com¬ 
pany and/or the aforesaid reinsurance companies will 
promptly make payment to all persons supplying labor and 
materials in the prosecution of work provided for in said 
contract, then this obligation to be void; otherwise, to re¬ 
main in full force and virtue, subject to the following: 
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It is the intent and purpose of this bond to indemnify per¬ 
sons furnishing labor and materials in the prosecution of 
the work provided for in said contract against loss, 
34 to the extept of such claims, if it should be finally ad¬ 
judicated, after suit brought in a court of competent 
jurisdiction, that said reinsurers are not liable therefor, and 
such persons shall have the right to sue hereon in the same 
manner as upon the aforesaid bond executed by the New 
Jersey Fidelity and Plate Glass Insurance Company. Per¬ 
sons furnishing labor and materials as aforesaid may join 
this bond in any suit filed against the aforesaid reinsurers, 

but no liabilitv shall accrue hereunder if said reinsurers 

* 

shall be held liable for claims for labor and materials as 
aforesaid, and in no event shall this bond be held liable for 
more than One Hundred Seventy-five thousand ($175,000) 
Dollars as to all such claims and the surety’s liabilitv here- 
under shall be fully released and discharged when it shall 
have paid the said sum of One Hundred Seventy-five thou¬ 
sand ($175,000) Dollars. 

In the event of loss hereunder the surety hereon shall be 
subrogated to such rights as claimants may have against the 
New Jersey Fidelity and Plate Glass Insurance Company 
or any other person or entity, and such claimants shall exe¬ 
cute all papers necessary or convenient to secure to the 
suretv hereon such rights. 

It is a further condition of the suretv ’s liabilitv hereunder 
that at any time during the pendency of any suit brought by 
anv such claimant to determine the liabilitv* of said rein- 
stirers for claims for labor and materials furnished in the 
prosecution of said work, it shall have the right to associ¬ 
ate its counsel for such claimants in the prosecution of such 
suit and shall have the further right to determine whether 
or not any appeal should be taken from any judgment or de¬ 
cision of an inferior court, and if in the surety’s opinion 
such appeal be advisable it shall have the right to direct 
that such appeal be taken at its expense and subject 
to supervision bv its counsel. 

NATIONAL CONSTRUCTION COM¬ 
PANY, 

{Principal ,) 

(Signed) By F. J. DEEM, 

Vice President. 

[sealed.] 
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Signed and sealed in the presence of: | 

(Signed) IMOGENE V. CUNNINQHAM. 


Attest: 

B. W. REILLY, 
Secretary. 


CONSOLIDATED INDEMNITY AND 
INSURANCE COMPANY, i 

(Surety § 

By ARTHUR H. HAYUM, 

[sealed. ] Attorney-in-fact. 


Approved as to form. 

(Signed) YV • Al. Y Y 1111U jL 

Assistant Corporation Counsel,\D. C. 


i 

W. H. WAHLY, 


Approved bv the Commissioners sitting as a Bojjird. 
(Signed) EMILIE BUHLER, 

Acting Secretary. 

August 23, 1932. 

Plaintiff’s Exhibit “J.” 

| 

National Construction Company to The Philip Carey 

Company, Dr. 

I 

i 

Roofing and sheet metal work—Theodore Roosevelt High 

School, Washington, D. C. | 

Amount of original contract. $34,625.00 

Extra work—For using #30 Feltex in lieu of 


of passageways . 

xtra work—For additional 
sion joints of passageways 
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Credits 


1931. 


kJ 

I 

9.00 

1 

. 

1 

39.00 

$35 

,673.00 


Nov. 19 . $947.72 

Dec. 24 . 1,500.00 
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Jan. 2 1,500.00 

“ 20 . 1,500.00 

“ 24 . 4,713.15 

Mar. 7 . 6,970.00 

Aug. 26 . 10,000.00 

Contra invoice. 39.13 

- 27,170.00 


Balance due . $8,503.00 

With interest thereon from August 26. 1932. 

Stipulation. 


Filed March 9,1934. 


It is hereby stipulated and agreed by and between the 
use plaintiff, The Philip Carey Company, and the defend¬ 
ant, United States Casualty Company, as follows: 

That the Bill of Complaint of the use plaintiff filed herein 
on the 9th dav of February, 1934, mav be and is hereby 
amended by the addition to said Bill of Complaint of a copy 
of the separate reinsurance agreement between the New 
Jersey Fidelity & Plate Glass Insurance Company and the 
United States Casualty Company, referred to in said Bill 
of Complaint, a copy of which reinsurance agreement is at¬ 
tached hereto and made a part of this stipulation, marked 
Exhibit “K”. 

THE PHILIP CAREY COMPANY, 

Use Plaintiff, 

By PAUL SLEMAN, 

Attorney. 

UNITED STATES CASUALTY 
COMPANY, 

By SYDNEY R. PRINCE, JR., 

Attorney. 


March 7, 1934. 
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Exhibit “K”. 


Filed Mar. 9, 1934. 

(Standard Form of Reinsurance Agreement, Effective 

March 13, 1929.) 

New Jersey Fidelity & Plate Glass Insurance (Company, 

I 

I 

Newark, New Jersev. j 

i 

i 

In consideration of the premium stated in [Section 1 
hereof United States Casualty Company, New Y'prk, here¬ 
inafter called the Reinsurer, does hereby reinsure the New 
Jersey Fidelity & Plate Glass Insurance Company, here¬ 
inafter called the Reinsured, under bond numbered 63794, 
together with all riders attached thereto, hereinafter called 
the Bond, issued by the Reinsured in the penalty of Three 
Hundred Thirteen Thousand and 00/100 ($313,00Q.00) dol¬ 
lars, in favor of Commissioners of the District of Colum¬ 
bia (obligee), and in behalf of National Construction 
Company, Inc. (principal), against loss thereunder and 
against costs and expenses, as hereinafter defined, and 
interest. A copy of the bond is or is to be attache^ hereto, 
and is hereby made a part of this agreement. | 

The foregoing agreement is subject to the following con¬ 
ditions and provisions: * | 

1. The premium payable hereunder by the Reinsured to 
the Reinsurer shall be that proportion of the total premium 
chargeable for the bond (including additional or (renewal 
premiums) which the amount of the Reinsurer’s (liability 
bears to the the total liability under the bond, less tjhe com¬ 
mission prescribed by the rules of the Surety Association 
of America, for the full term of the bond. j.* 

* (If only one premium for all time is payable, complete 
line with the words, the full. If the annual premium is 
constant, complete line with the words, each year of the. 
If there is a graduated premium rate, write before the 
word “term,” the first year of the, and in next lin^ what¬ 
ever is appropriate in the given case.) 

5—6408a 
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2. The Reinsurer's total liability hereunder is limited to 
Fifty Thousand and 00/100 ($50,000.00) dollars, and the 
Reinsurer's proportionate share of costs and of expenses 
as hereinafter defined and of interest; but the Reinsurer 
shall in no event be liable hereunder for a greater propor¬ 
tion of any loss, costs, expenses, and interest than the pro¬ 
portion that the amount of reinsurance bears to the amount 
of the bond. If, however, the bond has a restoration clause, 
the limit of the Reinsurer's total liability hereunder, when¬ 
ever that clause becomes operative, shall be correspond¬ 
ingly increased. 

3. The amount of liability retained bv the Reinsured at 

• * 

its own risk both when this agreement is made and at 
the time of any breach of the bond resulting in a claim 
thereunder shall be: 

(a) If the bond be other than a depository bond or 
blanket bond, in no event less than the amount ceded here¬ 
under, such retention to be carried under the bond; or 

(b) If the bond be a depository bond, in no event less 
than the amount ceded hereunder plus the amount of all 
reinsurance ceded bv the Reinsured to the Reinsurer under 
any other depository bond or bonds issued by the Rein¬ 
surer in behalf of the principal and effective at the time 
of any breach of the bond resulting in a claim thereunder, 
such retention to be carried under any depository bond 
or bonds issued and/or any depository reinsurance or re¬ 
insurances carried by the Reinsured in behalf of the 
principal: or 

(c) If the bond be a blanket bond, in no event less than 
the amount ceded hereunder plus the amount of all rein¬ 
surance ceded by the Reinsured to the Reinsurer under 
any other blanket bond or bonds issued by the Reinsured 
in favor of the same insured and effective at the time of 
any breach of the bond resulting in a claim thereunder; 
such retention to be carried under any blanket bond or 
bonds issued bv the Reinsured in favor of the same in- 
sured. The actual retained liability of the Reinsured as 
aforesaid shall not be more remote than that ceded to the 
Reinsurer, whether it be primary or excess or partly pri¬ 
mary and partly excess. 

If it shall be found in the event of a claim that the Re¬ 
insured, through 1 inadvertence or error, is not carrying 
the required amount, or if its liability is more remote, 
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the reinsurance shall not completely lapse, but ap adjust¬ 
ment shall be made equalizing the difference, tjhe Rein¬ 
surer’s liability being reduced and the Reinsured’s liabil¬ 
ity increased so that the liability of each shall pe equal. 
A corresponding readjustment shall be made of the re¬ 
insurance premium. j 

In the event that at the same time it shall l[>e found 
there are several such reinsurers, whose agreements are 
breached in the same manner, then the Reinsured may 
make like adjustment with the reinsurer carrying the 
largest amount of reinsurance, whether primary or ex¬ 
cess. If under such an adjustment the Reinsured is re¬ 
quired to assume as much liability as the Reinsurer, then 
the Reinsured shall be considered to have complied with 
its retention agreement hereunder, and the liabilitv as- 
sumed by the Reinsured, under such adjustment, shall be 
taken as a satisfaction of the Reinsured’s agreed retention. 

In the event that an adjustment with one reinsiurer, as 
above set forth, would not result in an assumed liabilitv 
upon the part of the Reinsured which would be as much 
as the liabilitv of the Reinsurer, then in such efent the 
adjustment shall be made with a sufficient number of re¬ 
insurers collectively, beginning with the reinsurer carrying 
the largest amount, in order that after such adjustment 
the Reinsured will have assumed as much liability as the 
Reinsurer even though not participating in said adjust¬ 
ment. 

Where the actual ceded liability of the Reinsure^ arises 
on a number of depository bonds, then the amounf of re¬ 
duction, in the Reinsurer’s ceded liability, resulting from 
an adjustment, shall be applied to each of such b^nds in 
the proportion that the actual agreed reinsurance on each 
particular bond bears to the total amount of agreed re¬ 
insurance ceded to the Reinsurer on such bonds. Likewise 
where the Reinsurer is carrying both primary and 
3S secondary liability ceded by the Reinsured upon 
blanket bonds in favor of the same insure^, then 
the reduction shall be made proportionately in the same 
manner for each kind of reinsurance ceded. 

It is further provided that any depository bonds! issued 
by or depository reinsurance accepted by the Reinsured, 
other than the bond reinsured hereunder, shall be regarded 
as non-existent so far as this agreement is concerned if 
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the bond so issued or bonds so reissued, are to the knowl¬ 
edge of the Reinsured secured bv collateral or indemnitv 
in a decree substantiallv different from that incident to 
the bond reinsured hereunder, to the extent that such col¬ 
lateral or indemnity proves to be valid and available for 
its intended use. If, however, the collateral or indemnity 
is not available, and payment must be made under the bond 
issued, the reinsurance hereunder shall be payable without 
regard to such indemnitv or collateral but subject onlv to an 
obligation on the part of the Reinsured to make propor¬ 
tionate refund to the Reinsurer if and when and to what¬ 
ever extent such collateral or indemnitv mav prove to be 
valid. 

4. The Reinsured, upon the receipt at its home office of 
a notice of anv claim or loss under the bond, shall give 
the Reinsurer immediate written notice thereof at the 


Reinsurer's home office. 


The term “home office,” where- 


ever used herein, shall be deemed to mean the home office 


in the United States. The Reinsured shall take charge 


of all matters arising under the bond in connection with 
claims. It shall decide whether or not it is liable there¬ 


under, and shall determine the amount of its liability in 
case it decides that it is liable. It shall settle or com¬ 


promise any claims, and defend, settle, or compromise any 
suits, and take such other action, not involving the exten¬ 
sion of credit or the advancing of monev, in connection 
with anv claim matter arising under the bond as it mav 
deem advisable. Any such decision, determination, settle¬ 
ment, defense, compromise, or other action of the Rein¬ 
sured in connection with anv claim matter arising under 
the bond shall be final and conclusive and unconditionally 
binding upon the Reinsurer; provided that no payment 
or other method of settlement by the Reinsured shall pre¬ 
clude the Reinsurer from showing that the alleged liability 
or any part thereof for loss under the bond exists or 
existed under some other bond or bonds given at any time 
bv the Reinsured. 


If any loss hereunder shall be settled, wholly or in part, 
through the issuahce by the Reinsured of a surety bond, 
the Reinsurer shall participate in such bond in the pro¬ 
portion defined in Section 2 hereof. 

The Reinsurer’s proportionate share of a loss under the 
bond, of costs and expenses as hereinafter defined, and of 
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interest, shall be paid to the Reinsured upon proof of the 
payment of such items by the Reinsured, and upon de¬ 
livery to the Reinsurer of copies of all essential documents 
concerned with such loss and costs and the payment 
thereof. The Reinsured may, however, give the Reinsurer 
at least ten days’ written notice of its intention to pay 
the loss on a certain date, and may require the Reinsurer 
to pay its proportionate share of such loss before such 
date; but in that case the Reinsurer, if it desires io do so, 
may pay its share of the loss by means of a check drawn 
in favor of the obligee under the bond. 

The Reinsurer may inspect the original documents re¬ 
lating to claims and losses under the bond in the posses¬ 
sion of the Reinsured. 

The term Costs and Expenses shall mean all Expendi¬ 
tures made in investigating and settling any claim under 
the bond; all expenditures made in investigating, fettling, 
or defending, or attempting to defend, any suit or pro¬ 
ceeding based upon the bond; all expenditures made in 
procuring or attempting to procure restitution or recovery 
on account of any loss, costs, or expenses: and all expendi¬ 
tures made in prosecuting or attempting to prosecute any 
person causing a loss under the bond. 

5. If the Reinsured shall receive information pertaining 
to the bond prompting a special investigation, the Rein¬ 
surer shall pay the Reinsured a proportionate s'.iare of 
any expenses incurred by the Reinsured in making such 
investigation and taking any action that it may deem ad¬ 
visable to prevent or diminish a loss under the bejnd. If 
the Reinsured finds it necessary or deems it advisable to 

% j 

procure a release from or a cancellation of the bond, the 
Reinsurer shall pay the Reinsured a proportionate share 
of any expenses incurred by the Reinsured in effecting or 
attempting to effect such release or cancellation. 

If the bond be a fiduciary, public official, or other instru¬ 
ment reasonably requiring an audit of the principal’s ac¬ 
counts, the Reinsurer shall pay the Reinsured a propor¬ 
tionate share of any expenses incurred by the Reinsured 
in auditing such accounts. 

The word 4 ‘expenses” as used in this section shall not 
be held to include the compensation of any person em¬ 
ployed by the Reinsured on salary, other than an Auditor 
so employed. 
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6. In case anv change or alteration in the bond, or in 
anv instrument, contract, or agreement concerned with the 
bond, shall be proposed, the Reinsured shall not make such 
change or permit such alteration without securing from 
the Reinsurer’s home office the written consent thereto of 
the Reinsurer. This section, however, shall be deemed not 
to apply to any change or alteration made or permitted 
bv an agent of the Reinsured’s without knowledge of 
such change or alteration on the part of any officer or 
executive located at the home office of the Reinsured. 

7. If the bond contains a valid cancellation clause, then 
and not otherwise 1 this agreement mav be cancelled bv the 
Reinsurer at any time by serving upon or sending by reg¬ 
istered mail to the Reinsured, at its home office, a written 
notice stating the latest date upon which the Reinsured 
shall mail to or serve upon the obligee of the bond a can¬ 
cellation notice, such date to be not less than fifteen days 
from such service, or, if such written notice be sent bv 

7 7 % 


registered mail, not less than twenty davs from the date 
borne by the sender’s registry receipt; and the Reinsured 
shall give cancellation notice cancelling the bond at the 
earliest date upon which the bond can be cancelled in ac¬ 
cordance with its 1 terms. If the Reinsured shall not give 
notice cancelling 1 the bond within the time hereinbefore 
provided this agreement shall terminate at the expira¬ 
tion of such period from the date specified in such written 
notice as shall ecjfual the shortest time for effecting can¬ 
cellation of the bond in accordance with its terms, except 
as to losses under the bond that occurred prior to the 
effective date of cancellation. 


The Reinsured may cancel this agreement at any time 
by notifying the Reinsurer in writing, at the Reinsurer’s 
home office, of siuch cancellation and the effective date 


thereof. This effective date shall not be prior to the date 
of such notification unless the bond has been terminated 


prior thereto. 

In case of cancellation of this agreement the Reinsurer 
shall be entitled only to a pro rata earned premium. 

S. If the bond does not provide in terms for cencella- 
tion at any time by the Reinsured, but if in the opinion 
of the Reinsurer the Reinsured through legal proceedings 


or otherwise can procure a valid release from liability 
under the bond, the Reinsurer may require the Reinsured 
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to take the necessary steps to procure such release, by 
notifying the Reinsured of its desire to terminate its lia- 
bilily and by giving- the Reinsured detailed hnd com- 
39 plete information as to the course that it should 
take to procure the said release; and if the Rein¬ 
sured shall fail to institute the necessary proceedings 
within thirty da vs from the date on which it has received 

V ft 

from the Reinsurer the said notification and the said com¬ 
plete information, and diligently prosecute the same, the 
liability of the Reinsurer hereunder shall terminate at the 
expiration of the said thirty days as to any and ail subse¬ 
quent breaches of the bond. In the event of such termi¬ 
nation of liability the Reinsurer shall be entitled only to a 
pro rata earned premium. 

9. No action shall be brought against the Reinsurer here¬ 
under unless brought within twelve months after the date 
of the final settlement of all obligations under tlje bond. 
If, however, this reinsurance shall end before the termi¬ 
nation of tire bond, no action shall be brought against the 
Reinsurer hereunder unless brought within twelve months 
after the date of the final settlement of all obligations 
under the bond with which the Reinsurer is concerned. 

10. The Reinsurer shall be entitled to share with the 
Reinsured, in the proportion defined in Section 2 hereof, 
anv collateral security or indemnity held bv the Reinsured, 
or any right of action possessed by the Reinsured, in con¬ 
nection with the bond. The Reinsurer and the Reinsured 
shall share any salvage or recovery, except a recovery 
based on additional agreements of reinsurance, njiade bv 
either on account of any loss in the proportion defined in 
Section 2 hereof. 

11. The liability hereunder of the Reinsurer begins* De¬ 
cember 2nd, 1930, and ends, unless this agreement shall be 
previously cancelled in accordance with the terms hereof, 
with the termination of the liability of the Reinsured. If 
the liability of the Reinsured bv the terms of the bond be 
eontinuable for one or more additional periods jby the 
issuance of one or more continuation certificates, !the ac- 
ceptance of an additional premium or premiums, oi|* otlier- 


* (Lines — are to be completed, according to pircum- 
stances, in one or the other of these ways: simultaneously 
with that of the Reinsured; on the — day of-, 19—.) 
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wise, and if the liability be so continued, and if the Re¬ 
insurer shall not, at least thirty days before the expiration 
of the original or of any continued period, have notified 
the Reinsured in writing, at the latter’s home office, of its 
desire not to continue the reinsurance, this agreement 
shall apply to such additional period or periods, 

12. If the reinsurance hereunder shall be cancelled as 
provided herein before the termination of the bond, the 
Reinsurer shall not be liable on account of anv losses 
which occurred before the effective date of such cancella¬ 
tion, but which were unknown to the Reinsured at that 
date, unless notification thereof shall be received by the 
Reinsurer before thirty days have elapsed after the end 
of a period corresponding to that throughout which, by 
the terms of the bond, the liability of the Reinsured con¬ 
tinues after the termination of the bond. 

If the effective date of reinsurance hereunder is subse¬ 
quent to the effective date of the bond, and if a loss under 
the bond, or any part thereof, cannot be allocated to the 
period ending with the effective date of this reinsurance, 
the date of the discovery of such loss, or the part thereof 
which cannot be so allocated, shall be deemed to be the 
date of occurrence. 

If reinsurance hereunder supersedes, in whole or in part, 
any cancelled reinsurance, the Reinsurer hereby assumes 
liability wholly or in pro rata part, as the case may be, 
for losses which occurred before the effective date of the 
cancellation of such superseded reinsurance but knowl¬ 
edge of which did not reach the Reinsured in time for the 
Reinsured to give corresponding notification to the prior 
reinsurer in accordance with the first paragraph of this 
section. 

13. If, under any law, this reinsurance agreement is re¬ 
quired to be in such form as to enable the obligee or bene¬ 
ficiary of the bond to maintain an action hereon against 
the Reinsured jbintly with the Reinsurer, and upon re¬ 
covering judgment against the Reinsured to have recovery 
against the Reinsurer for payment to the extent in which 
it may be liable under this reinsurance and in discharge 
thereof, then this agreement shall be deemed to be a com¬ 
pliance with such law, and if in consequence thereof either 
party hereto is forced to pay, on account of loss, attor¬ 
neys’ fees and expenses an amount in excess of its pro- 
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portion fixed in this agreement, such excess shall bp repaid 
by the other party hereto. 

If the Reinsurer be required by any rule or regulataion 
to execute a so-called reinsurance agreement directly in 
favor of the obligee of the bond, and be forced to make 
payment under such reinsurance agreement, the amount of 
such payment, if equal to or less than the amount of the 
Reinsurer's liability hereunder, shall be credited i against 
such liability, or if greater than such liability shall be 
repaid by the Reinsured to the extent of such excess. 

If any action shall be brought against the Reinsurer 
under this reinsurance agreement or under the said so- 
called reinsurance agreement, or if any letter or paper 
shall be received by the Reinsurer apparently foreshadow¬ 
ing such action, the Reinsurer shall promptly notify the 
Reinsured thereof, and the Reinsured shall thereupon take 
charge of and completely care for any such actioii or ap¬ 
parent preliminary procedure; and all costs, attorneys’ 
fees, and expenses incurred by the Reinsured in connec¬ 
tion therewith shall be apportioned in accordance with 
Section 2 hereof. If, however, it is found necessary or is 
deemed advisable for the Reinsurer to take charge of and 
care for, wholly or in part, any such action or apparent 
preliminary procedure, all costs, attorneys’ fees, and ex¬ 
penses incurred by the Reinsurer in connection therewith 
shall be apportioned in accordance with Section 2 hereof. 

14. Every premium payable by the Reinsured to fhe Re¬ 
insurer shall be an absolute obligation, except as provided 
in paragraph B of this Section, whether or not the Re¬ 
insured shall collect from its own debtor the premium on 
the bond; and such obligation shall be discharged as fol¬ 
lows : 

A. The initial premium shall be remitted by the Rein¬ 
sured to the Reinsurer so as to be in the latter’s hands by 
the last business day of the month in which this agreement 
is executed, if ninety days have elapsed between tike date 
when the Reinsurer’s liability hereunder begins and the 
date of this agreement; if ninety days have not so elapsed, 
by the twentieth day of the month following that ip which 
the Reinsured collects the premium from its own debtor, 
and in any event by the twentieth day of the third month 

6—6408a 
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following that in which the Reinsurer’s liability hereunder 


begins. 

B. Subsequent premiums shall be remitted by the Re¬ 
insured to the Reinsurer so as to be in the latter’s hands 
bv the twentieth dav of the month following that in which 
the Reinsured collects such subsequent premiums from its 
own debtor, and in any event by the twentieth day of the 
third month following that in which such subsequent pre¬ 
miums are due to the Reinsured from its own debtor. In 
case, however, subsequent premiums upon uncancelable 
bonds cannot be collected by the Reinsured because of the 
insolvency of the Reinsured’s debtor, no such subsequent 
premium shall be payable by the Reinsured to the Re¬ 
insurer. 

40 C. The validity of this agreement shall be in no 
wise impaired or affected by the failure of the Re¬ 
insured, for any cause, to pay the Reinsurer either the 
initial premium oi l any subsequent premium due from the 
Reinsured to the Reinsurer. 

15. This agreement shall be regarded by the parties 
hereto as an honorable engagement rather than as a mere 
legal obligation, and if anv disagreement shall arise be- 
tween the parties hereto as to the rights or liabilities in¬ 
cident to this agreement, the question or questions in dis¬ 
pute shall be referred to arbitrators, to be chosen from the 
managers or officers of bonding companies, as follows: 

As soon as one of the parties hereto demands arbitra¬ 
tion and names its arbitrator the other party binds itself 
to name a second arbitrator within three weeks. The two 
arbitrators so procured shall then select a third person to 
act as umpire, and the award of any two of such three 
persons shall be final and conclusive. The arbitration shall 
be held in New York City and the cost thereof shall be 
borne equally by the parties hereto. 

In witness whereof each of the parties hereto has caused 
this agreement to be signed by appropriate officers, and 
their respective corporate seals to be hereunto affixed and 
duly attested this 17th day of December, 1930. 


11160. 


UNITED STATES CASUALTY 


COMPANY, 

By H. S. YOUNG, 

Assistant Secretary . 
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Attest: 

J. L. SIBLEY, | 

Assistant Secretary. 

NEW JERSEY FIDELITY & 
PLATE GLASS INSURANCE 
CO. 

Bv W. D. WARD, 

Vice President. 

Attest: 

0. K. CLINE, 

Assistant Secretary. 

[Endorsed:] New Jersey Fidelity & Plate Glass Insur- 
ance Company, Newark, N. J. Bonding Department. Re¬ 
insurance Certificate. (Standard Form of Reinsurance 
Agreement, Effective March 13, 1929.) No. —. Reinsurer: 
-. Reinsured:-. 

41 Motion to Dismiss in Behalf of United States 

Casualty Company. 

Filed March 8, 1934. 


Now comes the defendant, United States Casualty Com- 
pany, a corporation, by counsel, and moves to dismiss the 
bill of complaint for want of equity apparent on tli'p face of 
the bill, upon the following grounds: 

1. Plaintiff does not state a cause of action in ttye bill of 
complaint because the bill of complaint is based upon two 
re-insurance agreements, both instruments under seal re¬ 
ferred to in paragraphs 5 and 6 of the bill of complaint, 
filed with said bill, marked and entitled respectively, “Re¬ 
insurance Agreement in Favor of the District of Colum¬ 
bia ”, Exhibit B, and “Standard Form of Re-insurance 
Agreement”, Exhibit K, and each of these instruments 
under seal shows on its face that the plaintiff is not) a party 
to said instruments under seal and that said instruments 
under seal were not executed for the benefit of the iplaintiff 
and that the plaintiff was not privy to such instruments or 
to the consideration therefor. 

2. The contract between the defendant, National Con¬ 
struction Company and the District of Columbia, mentioned 
in paragraph 3 of the bill of complaint, was executed in the 
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District of Columbia for public work in the District of 
Columbia, and is governed bv the Federal statutes relating 
to the District of Columbia; and the bond referred to in said 
paragraph of the bill of complaint, executed by the National 
Construction Company as principal, and the New Jersey 
Fidelity and Plate Glass Insurance Company as surety 
(Exhibit A with the Bill of Complaint), was executed under 
the Federal statute applicable thereto (D. C. Code, 1929, 
Title 20, sec. 47, Act of February 28, 1899, 30 Stat. 906, ch. 

218, as amended by 39 Stat. 68S), and is governed 
42 thereby and by the proper regulations of the District 
of Columbia 1 applicable thereto, and there is no al¬ 
legation in the bill of complaint that any law of the District 
of Columbia or any regulation of the District of Columbia 
requires a reinsurance agreement in the form of the rein¬ 
surance agreement referred to in paragraph 6 of the bill of 
complaint. 

3. The plaintiff cannot alter the terms of the insurance 
agreements, being instruments under seal, by parol evi¬ 
dence. 

CHRISTOPHER B. GARNETT, 
Attorney for Defendant , 
United States Casualty Co. 


Motion of Sun Indemnity Company of New York et al. to 
Dismiss Bill and Amendments Thereto. 


Filed June 6, 1934. 


Now come the defendants, Sun Indemnity Company of 
New York, General Reinsurance Corporation, Great Ameri¬ 
can Indemnity Company, The Excess Insurance Company 
of America and (xuardian Casualty Company, by their at¬ 
torneys, William F. Kelly and P. J. J. Nicolaides, and move 
the Court to dismiss the bill of complaint filed herein, and 
for grounds of said motion say: 


1. The plaintiff has a full, complete and adequate remedy 
at law. 

2. The bill of complaint does not contain sufficient facts 
entitling the plaintiff to equitable relief. 

3. That as a matter of law, the agreements of reinsurance 
executed by these defendants are not liable for the payment 
of labor and materials claims. 
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4. That the agreements of reinsurance of the defendants 
were not given in pursuance of the Act of Congress 

43 upon which this suit is based. 

5. The reinsurance agreements of these defend¬ 
ants are agreements of indemnity for the District of jColum- 

bia solelv. 

%/ 

6. The said bill of complaint contains a misjoinder of 
parties and causes of action. 

WILLIAM F. KELLY, 

P. J. J. NICOLAIDES 

Attorneys for Defendants. 

Memorandum Opinion. 

Filed November 6,1934. 

■Sr He # # S 

I think that the several motions to dismiss in the^e cases 
should be sustained. 

BAILEY, J. 

Decree Dismissing BUI of Complaint. 

Filed November 8, 1934. 

* * 9 * * * * 

This cause coming on to be heard upon the motion of the 
defendants, Sun Indemnity Company of New York, General 
Reinsurance Corporation, Great American Indemnify Com¬ 
pany, The Excess Insurance Company of America, Guard¬ 
ian Casualty Company and United States Casualty Com¬ 
pany, to dismiss the bill of complaint filed herein, and coun¬ 
sel for the plaintiff as well as the defendants having been 
heard, it is by the Court this 8th day of November, 1.934: 

Ordered, adjudged and decreed that the bill of complaint 
filed herein be and the same is hereby dismissed as (to said 
defendants with costs against the plaintiff. 

JENNINGS BAILEY^ 

Justice. 

44 To the foregoing plaintiff excepts and noted an ap¬ 
peal to the United States Court of Appeals tor the 

District of Columbia. Undertaking on appeal fixed at One 
Hundred Dollars or Fifty Dollars cash. 

JENNINGS BAILEY* 

Justice. 
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Memorandum . 

November 26, 1934—$50 deposit in lieu of cost bond on 
appeal. 

Assignments of Error. 

Filed December 10,1934. 


Now comes the plaintiff and liles this, 
Error: 


its Assignments of 

o 


1. The Court erred in sustaining the motions of the de¬ 
fendants United States Casualty Company, Sun Indemnity 
Company of New York, General Reinsurance Corporation, 
Great American Indemnity Company, The Excess Insur¬ 
ance Company of America, and Guardian Casualty Com¬ 
pany, to dismiss' the bill of complaint and amendment 
thereto. 

2. The Court brred in dismissing the bill of complaint 
and amendment thereto as to the defendants United States 
Casualty Company, Sun Indemnity Company of New York, 
General Reinsurance Corporation, Great American Indem¬ 
nity Company, The Excess Insurance Company of America 
and Guardian Casualty Company. 

3. The Court brred in entering the order of November 
8, 1934. 

1 , PAUL SLEMAN, 

Attorney for Plaintiff. 


15 Service of a copy of the foregoing Assignments of 
Error accepted this 10th dav of December, 1934. 

CHRISTOPHER B. GARNETT, 
Attorney for Defendant, 
United States Casualty Company. 
WILLIAM F. KELLY, 

P. J. J. NICOLAIDES, 

Attorneys for Defendants, Sun Indemnity 
Company, General Reinsurance Corpora¬ 
tion, Great American Indemnity Company, 
The Excess Insurance Company of America, 
and' Guardian Casualty Company. 
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Designation of Record. 
Filed December 10, 1934. 


* 


i 

The plaintiff, having perfected an appeal herein] to the 

T *X_/1 _ .X _X* \_1 X* _ Xl. _ T\* X..* X _ 1? 1/^-1_ 


United States Court of Appeals for the District of 


Colum- 
t of the 


bia, hereby requests the Clerk of the Supreme Courj 
District of Columbia to prepare a transcript of record on 
appeal, including- the following: 

1. Bill of Complaint, all exhibits attached thereto and a 
memorandum of the date of filing. 

2. Stipulation filed March 9, 1.934, and exhibit “K” filed 
therewith. 

3. Motion of the defendant United States Casualty Com¬ 
pany to dismiss the bill of complaint and amendment 
thereto, and memorandum of the date of filing. 

4. Motion of the defendants Sun Indemnity Company of 
New York, General Reinsurance Corporation, Great Amer¬ 
ican Indemnity Company, The Excess Insurance Company 
of America, and Guardian Casualty Company to dismiss 
the bill of complaint and amendment thereto, and memo¬ 
randum of the date of filing. 

46 5. Memorandum opinion of November 6, lj)34, of 

Justice Bailey, sustaining motions to dismiss. 

6. Order of November 8, 1934, dismissing, as to certain 
defendants, the bill of complaint and amendment thereto, 
including notation of appeal and order fixing cost bond or 
cash deposit on appeal. 

7. Memorandum of deposit in lieu of bond on appeal. 

8. Assignment of error. 

9. This designation. PAUL SLEMAN,] 

Attorney for Plaintiff. 

Service of a copy of the foregoing Designation of Record 
accepted this 10th dav of December, 1934. 

CHRISTOPHER B. GARNETT, 
Attorney for Defendant, 
United States Casualty Company. 
WILLIAM F. KELLY, 

P. J. J. NICOLAIDES, 

Attorneys for Defendants, Sun Indemnity 
Company, General Reinsurance Corpora¬ 
tion, Great American. Indemnity Company, 
The Excess Insurance Company of America, 
and Guardian Casualty Company. 
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47 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, lierebv certify the foregoing* 
pages numbered from 1 to 46, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 56788 in Equity, wherein District of 
Columbia, to the use of The Philip Carey Company, a cor¬ 
poration under th^ laws of the State of Ohio, is plaintiff 
and United States Casualty Company, a corporation under 
the laws of the Sthte of New York, et al, are defendants, 
as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 28th dav of January, 1935. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 6408. District of Columbia, to the use of The Philip 
Carey Company, a corporation, Appellant, vs. United 
States Casualty Company, a corporation, et al. United 
States Court of Appeals for the District of Columbia. Filed 
Feb. 4, 1935. Henry W. Hodges, Clerk. 


(6111-C) 




TRANSCRIPT OF RECORD 


United States Court of Appeals for the 

District of Columbia 

JANUARY TERM, 1935 

No. 6416 


DISTRICT OF COLI'Ml>I A. TO THE FSF OF THE 
CAMBRIDOE \Vi! HATLEY CO., A CORPORATION, 
APPELLANT. 


VS. 

UNITED STATES CASUALTY COMPANY. A OORPO- 
ILVtlo.N: SEN INDEMNITY COMPANY OF NEW 
YORK. A CORPORATION: (IENERAL REINSUR¬ 
ANCE CORPORATION. A CORPORATION, ET al. 


APPEAL FROM THE SUPREME COURT OF T1IE DISTRICT OF 

COLUMBIA. 


FILED FEI5KUAKV 11. lJKtf. 


I’KINTKI) MAKCH <S. HKU>. 




United States Court of Appeals f<j)r the 

District of Columbia 

JANUARY TERM, 1935. | 

I 

No. 6416 


DISTRICT OF COLUMBIA, TO THE USE CjF THE 
CAMBRIDGE WHEATLEY CO., A CORPORATION, 
APPELLANT, j 

VS. I 

i 

I 

UNITED STATES CASUALTY COMPANY, A CORPO¬ 
RATION; SUN INDEMNITY COMPANY OF NEW 
YORK, A CORPORATION; GENERAL REINSUR¬ 
ANCE CORPORATION, A CORPORATION; THE EX¬ 
CESS INSURANCE COMPANY OF AMERICA, A 
CORPORATION; GUARDIAN CASUALTY COMPANY, 
A CORPORATION, AND GREAT AMERICAN INDEM¬ 
NITY COMPANY, A CORPORATION, APPELLEES. 


appeal from the supreme court of the districIt of 

I 

COLUMBIA. 


INDEX. 

Original Print 


Caption .I 

Bill . 1 2 

Plaintiffs Exhibit “A”. 12 10 

Plaintiffs Exhibit “B”. 14 12 

Plaintiff’s’ Exhibit “C” . IS I 15 


Judd & Detweileb (Inc.), Printers, Washington, D. C., February |5, 1935. 
—5979-C I 







il 


INDEX 


Original Print 

Motion to dismiss in behalf of United States Casualty Com¬ 
pany . 21 IS 

Motion of the Sun Indemnity Company of New York et al. 

to dismiss the bill . 22 19 

Memorandum opinion . 23 

Decree dismissing bill . 23 20 

Appeal noted by plaintiff, bond on appeal fixed in the penal 
sum of one hundred dollars or deposit of fifty dollars in 

cash . 24 21 

Memorandum : $o0 deposited in lieu of bond on appeal. 24 21 

Assignments of error. 24 21 

Designation of record. 2."> 22 

Clerk’s certificate . 27 23 











United States Court of Appeals fort the 

District of Columbia j 

No. 6416. 

District of Columbia, to the Use of The Cambridge jYheat- 
ley Co., a Corporation, Appellant, 

vs. | 

United States Casualty Company, a Corporation,! et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 56542. 

District of Columbia, to the Use of The Cambridge "Vy heat- 
ley Co., a Corporation Under the Laws of the State of 
Delaware, Plaintiff, 

vs. 

United States Casualty Company, a Corporation 
the Laws of the State of New York; Sun Indemnity Com¬ 
pany, a Corporation Under the Laws of the St|ate of 
New York; Franklin Surety Company, a Corporation 
Under the Laws of the State of New York; General Re¬ 
insurance Corporation, a Corporation Under the Laws 
of the State of New York; The Excess Insurance Com¬ 
pany of America, a Corporation L T nder the Laws jof the 
State of New York; Guardian Casualty Company, 0 Cor¬ 
poration Under the Laws of the State of New York;|Great 
American Indemnity Company, a Corporation Und^r the 
Laws of the State of New York, and Consolidated In¬ 
demnity Insurance Company, a Corporation Under the 
Laws of the State of New York, Defendants. 

United States of America, 

District of Columbia: 

Be it remembered, that in the Supreme Court qf the 

District of Columbia, at the City of Washington, iq said 

1—6416a 
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District, at the times hereinafter mentioned, the following 
papers were tiled and proceedings had, in the above-en¬ 
titled cause, to wit: 

1 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. No. 56542. 

District of Columbia, to the Use of The Cambridge Wheat- 
ley Co., a Corporation Under the Laws of the State of 
Delaware, Plaintiff, 


vs. 

United States Casualty Company, a Corporation Under 
the Laws of the State of New York; Sun indemnity Com¬ 
pany, a Corporation Under the Laws of the State of 
New York; Franklin Surety Company, a Corporation 
Under the Laws of the State of New York; General Re¬ 
insurance Corporation, a Corporation Under the Laws 
of the State of New York; The Excess Insurance Com¬ 
pany of America, a Corporation Under the Laws of the 
State of New York; Guardian Casualty Company, a Cor¬ 
poration Lender the Laws of the State of New York; Great 
American Indemnity Company, a Corporation Under the 
Laws of the State of New York, and Consolidated In¬ 
demnity Insurance Company, a Corporation Under the 
Laws of the State of New York, Defendants. 


Bill. 


Filed December 9, 1933. 

To the Supreme Court of the District of Columbia, holding 
an Equity Court: 

The bill of complaint of the above named plaintiff re¬ 
spectfully shows: 

2 1. That it is a corporation organized and existing 

under and by virtue of the laws of the State of Dela¬ 
ware and brings this suit in its own right. 

2. That the defendant, United States Casualty Company, 
is a corporation organized and existing under and by vir¬ 
tue of the laws of the State of New York and is sued as 
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reinsurer and indemnitor of the New Jersey Fidelitv & 
Plate Glass Insurance Company, a New Jersey corpora¬ 
tion, as more particularly hereinafter appears; that the 
Sun Indemnity Company is a corporation organized and 
existing under and bv virtue of the laws of the State of 
New York and is sued as reinsurer and indemnitor of the 
New Jersey Fidelity & Plate Glass Insurance Company, 
a New Jersey corporation, as more particularly hereinafter 
appears; that the defendant, Franklin Surety Company, 
was a corporation organized and existing under |and by 
virtue of the laws of the State of New York, but plaintiff is 
advised and believes and therefore avers that said defend¬ 
ant has been taken over by the Insurance Department of 
the State of New York for the purpose of liquidation and 

is sued as reinsurer and indemnitor of the New Jersey Fi- 

%> 

delitv & Plate Glass Insurance Company, as more particu¬ 
larly hereinafter appears; that the defendant, General Re¬ 
insurance Corporation is a corporation organized and ex¬ 
isting under and by virtue of the laws of the State of New 
York and is sued as reinsurer and indemnitor of tjhe New 
Jersey Fidelity & Plate Glass Insurance Company^ a New 
Jersey corporation, as more particularly hereinafter ap¬ 
pears; that The Excess Insurance Company of America, 
defendant herein, is a corporation organized and jexisting 
under and by virtue of the laws of the State of N<jw York 
and is sued as reinsurer and indemnitor of the Ne^ Jersey 
Fidelity & Plate Glass Insurance Company, a Newf Jersey 
corporation, as more particularly hereinafter ap- 
3 pears; that the defendant, Guardian Casualty Com¬ 
pany, is a corporation organized and existing under 
and by virtue of the laws of the State of New Yorjk and is 
sued as reinsurer and indemnitor of the New' Jersey Fidel- 
ity & Plate Glass Insurance Company, a New Jersey corpo¬ 
ration, as more particularly hereinafter appears; that the 
defendant, Great American Indemnity Company, a cor¬ 
poration organized and existing under and by virtue of the 
laws of the State of New York and is sued as reinsurer and 
indemnitor of the New Jersey Fidelity & Plate Gj-lass In¬ 
surance Company, a New Jersey corporation, as mjore par¬ 
ticularly hereinafter appears; that the defendant, Consoli¬ 
dated Indemnity Insurance Company, is a corporation or¬ 
ganized and existing under and by virtue of the la^fs of the 
State of New- York, and is sued as surety of the National 
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Construction Company, a Florida corporation, as more par¬ 
ticularly hereinafter appears. 

3. Plaintiff alleges that heretofore the National Con¬ 
struction Company and the New Jersey Fidelity & Plate 
Glass Insurance Company, by their certain writing obliga¬ 
tory or bond, attached hereto as a part hereof, marked 
Plaintiff’s Exhibit “A”, the date whereof is the 10th day 
of February, 1931, for themselves, their heirs, executors, 
administrators, successors and assigns, did covenant and 
agree that thev were indebted to the District of Columbia 
in the sum of Six Hundred Twenty-five Thousand Nine 
Hundred Dollars ($625,900.00). The said writing obliga¬ 
tory or bond contained a recital that the said National Con¬ 
struction Company was the successful bidder for furnish¬ 
ing the District of Columbia all necessarv labor and mate- 
rial for constructing, building and keeping in repair for a 
period of one year, the Theodore Roosevelt High School 
building in the District of Columbia. 

4. That said writing obligatory or bond had a condition 

thereunder written to the effect that if the said Na- 


4 tional Construction Company should promptly make 
payment to all persons supplying it with labor and 
material in the prosecution of the work provided for in said 
contract, and would, in every respect, fully comply with 
said contract, that the said obligation would be void, other¬ 
wise to remain in full force and virtue. 


5. That the defendants, United States Casualty Com¬ 
pany, Sun Indemnity Company, Franklin Surety Company, 
General Reinsurance Corporation, Excess Insurance Com¬ 
pany of America, Guardian Casualty Company, and Great 
American Indemnity Company, did reinsure the said bond 
as above set forth in and to the following amounts, that is 
to sav, 

4/ 7 


United States Casualty Company, in the sum of $50,000.00 

Sun Indemnity Company, in the sum of. 33,476.67 

Franklin Surety Company, in the sum of. 50,000.00 

General Reinsurance Company, in the sum of. . . 140,837.50 
Excess Insurance Company of America, in the 

sum of. 62,590.00 

Guardian Casualty Company, in the sum of. . . . 39,118.75 

Great American Indemnity Company, in the 
sum of. 6,500.00 
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Said reinsurance agreements by the last mentioned defend¬ 
ants are identical in form, save as to amounts ar c! names 
of said last mentioned defendants and were filed!with the 
District of Columbia. A copy of each of said agreements 
between each of the last mentioned defendants andjthe New 
Jersey Fidelity & Plate Glass Insurance Company, is at¬ 
tached to the original declaration filed herein, and ^ach such 
agreement is prayed to be read as and made a paiit hereof. 

6. Plaintiff alleges upon information and belief and ex¬ 
pects to prove at the trial hereof that at, to wit, the time of 

the execution and deliverv of the aforesaid reinsurance 

* 

agreements of said last mentioned defendants, each and 
every one of said last mentioned defendants also delivered 
to the New Jersey Fidelity & Plate Glass Insurance Com¬ 
pany another separate written sealed agreement by 

5 the terms of which each of them undertook, and, 
among other things, agreed, in consideration of the 

premium stated therein, to reinsure the New Jersey Fidelity 

6 Plate Glass Insurance Company under the bond in favor 
of the District of Columbia, and in behalf of the National 
Construction Company, Inc., mentioned heretofore herein, 
against loss thereunder, costs and expenses, and said agree¬ 
ment, included a provision that a copy of the boi^d of the 

Com- 
men- 
to be 

made a part of said reinsuring agreement. Plaintiff fur¬ 
ther alleges, upon information and belief, and expects to 
prove at the trial hereof, that the bond attached pr to be 
attached, to said reinsuring agreement, and made p part of 
said agreement, contained a covenant therein that] the ob¬ 
ligors would promptly make payment to all person^ supply¬ 
ing the contractor with labor and material in the prosecu¬ 
tion of the work provided for in said contract, and plaintiff 
alleges, upon information and belief, that said reinsuring 
defendants, by their said separate sealed agreements, men¬ 
tioned herein, assumed the obligation of the reinsured, and 
the principal contractor, to promptly make payments to all 
persons supplying the contractor with labor and materials 
in the prosecution of the work provided for in said contract. 

7. Plaintiff further alleges upon information and belief 
and intends to prove at the trial hereof, that, at the time of 

2—6416a 


said New Jersey Fidelity & Plate Glass Insurance 
pany given to said District of Columbia, and above 
tioned, was, or was to be, attached thereto, and was 
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the delivery by each of said last mentioned defendants of 
the separate sealed agreements to the New Jersey Fidelity 
& Plate Class Insurance Company, said reinsuring defend¬ 
ants agreed with the said New Jersey Fidelity & Plate Glass 
Insurance Company that the premium payable thereunder 
by the reinsured to the reinsurer, should be that proportion 
of the total premium chargeable for the bond which 

6 the amount of the reinsurer’s liability bears to the 

* 

total liability under the bond. Plaintiff further al- 
* 

leges upon information and belief and expects to prove at 
the trial hereof that said reinsuring defendants agreed to 
accept said premiums as a consideration for the assumption 
by each of them up to the penalty of each of their respective 
agreements, of all the obligations contained in the said bond 
executed by the New Jersey Fidelity & Plate Glass Insur¬ 
ance Company in favor of the District of Columbia, hereto¬ 
fore mentioned herein. 

8. Plaintiff further alleges, upon information and be¬ 
lief, and expects to prove at the trial hereof, that at and 
prior to the time of the execution of the bond referred to 
herein as having been executed by the defendant, National 
Construction Company, as principal, and the New Jersey 
Fidelity & Plate Glass Insurance Company, and at and 
prior to the time of the execution of the respective reinsur¬ 
ance agreements of the defendants, United States Casualty 
Company, Sun Indemnity Company, Franklin Surety Com¬ 
pany, General Reinsurance Corporation, The Excess In¬ 
surance Company of America, Guardian Casualty Com¬ 
pany, and Great American Indemnity Company, referred to 
herein, it was the universal practice, rule and requirement 
of the Commissioners of the District of Columbia to limit 
the amount for which it would accept corporate surety on 
contract bonds to ten per cent of the paid up capital and sur¬ 
plus of such surety, except that if a bond in excess of ten 
per cent of the paid up capital and surplus of such surety 
should be offered for approval, it was the further practice, 
rule and requirement of the Commissioners as a condition 
precedent to the approval and acceptance of such bond so in 
excess of ten per cent of paid up capital and surplus to re¬ 
quire said surety so offering said bond to file therewith and 
as a part thereof further and additional agreement or 
agreements under seal between another surety or 

7 sureties satisfactory to the said Commmissioners as 
one party and the surety on the bond therewith of- 


UNITED STATES CASUALTY CO. ET AL. 


7 


fered to the District of Columbia as the other jjnirty, the 
obligation of said additional agreements being thajt the said 
other surety or sureties would pay to the District pf Colum¬ 
bia any default of the surety on the bond to the district of 
Columbia to which the first mentioned surety was a party, 
and also therein covenanted that in the event of su^h default 
said other suretv might be sued bv the District pf Colum- 
bia for the amount of such default up to the penalty of its 
agreement, and defendant avers that upon compliance with 
these requirements and the filing with the District Com¬ 
missioners of all of the said agreements, it was thO practice 
of the said Commissioners to approve each and every of 
said agreements of sureties as being a compliance with the 
provisions and requirements of the Act of February 28, 
1929, 30 Stat 906, Chap. 218; D. C. Code, Title 20j See". 47; 
and this defendant avers that said practice, rules and re¬ 
quirements of the said Commissioners of the District of 
Columbia being well known to each of the defendants, 
United States Casualty Company, Sun Indemnity Com¬ 
pany, Franklin Surety Company, General Reinsurance Cor¬ 
poration, The Excess Insurance Company of America, 
Guardian Casualty Company and Great American Indemnity 
Company, and the said bond of said New Jersey Fidelity & 
Plate Glass Insurance Company being in excess oj: ten per 
cent of its paid up capital and surplus, this plainijiff avers 
that the contract of said defendants were execute^. by said 
reinsuring defendants in order to meet and complvj with the 
requirements aforesaid of the Commissioners of ithe Dis¬ 
trict of Columbia, and with the intention and for the ex¬ 
press purpose, among other things, of assuring the prompt 
payment for labor and material used in the prosecution of 
said work to all persons furnishing the same in the 
8 event of the default of said National Construction 
Company to pay therefor in accordance with its said 
contract with the District of Columbia, and that jthe said 
Commissioners accepted and approved all of said agree¬ 
ments as being good and sufficient sureties in accordance 
with the said Act of Congress aforesaid. 

9. Plaintiff states that thereafter the National Construc¬ 
tion Company and the defendant, Consolidated Indemnity 
Insurance Company, by their covenant or writing obliga¬ 
tory dated on the 20th day of August, 1932, acknowledged 
themselves indebted to the District of Columbia in Ithe sum 
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of One Hundred Seventy-five Thousand Dollars ($175,- 
000.00) and recited that the said National Construction 
Company was successful bidder for furnishing* the District 
of Columbia all necdssary labor and materials on the Theo¬ 
dore Roosevelt High School, and the reinsurance agree¬ 
ments above set forth and that the New Jersey Fidelity & 
Plate Glass Insurance Company had become insolvent, and 
that the said Roosevelt High School had been completed 
and accepted by the District of Columbia but that the Dis¬ 
trict of Columbia desired to extend additional protection 
for outstanding claims which remained unpaid to persons 
supplying labor and material for the prosecution of the 
work. The said writing obligatorv or bond had therein 


written a condition that if the said National Construction 


Company or the New Jersey Fidelity & Plate Glass In¬ 
surance Company and/or the aforesaid reinsuring de¬ 
fendants, would promptly make payment to all persons 
supplying labor and materials in the prosecution of the 
work provided for in said contract, then the obligation to 
be void, otherwise, to remain in full force and virtue. Said 
condition of said writing obligatory or bond also provided 
that it was the intent and purpose of said bond to indem¬ 
nify persons furnishing labor and materials in the prose¬ 
cution of the work provided for in said contract against 
loss, to the extent of such claims, if it should be 
9 finally adjudicated after suit brought in a court of 
eomxjetent jurisdiction that said reinsurers are not 
liable therefor, that such persons supplying labor and ma¬ 
terials should have the right to sue thereon, in the same 
manner as upon the bond theretofore given by the New 
Jersey Fidelity & Plate Glass Insurance Company and that 
such persons might join the parties upon this bond in any 
suit filed against said reinsurers. A copy of said bond is 
attached hereto and marked Plaintiff’s Exhibit “2?” and 


prayed to be read as a part hereof. 

10. Plaintiff states that it furnished labor and materials 
for the prosecution of the work upon the Theodore Roose¬ 
velt High School as above set forth, that is to say, the 
Central Tile and Marble Company was the subcontractor 
for work done on! said Theodore Roosevelt High School 
and the Cambridge-Wheatley Co., did, at the special in¬ 
stance and request of the said Central Tile and Marble 
Company, furnish materials for the prosecution of the 
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work on said contract, to wit, building materials of the 
reasonable value of Six Thousand Four Hundred Eighty- 
five Dollars ($6,485.00), which were furnished bejtween De¬ 
cember 24, 1931 and June 7, 1932 for which nq payment 
has been made. That an itemized statement oJt the said 
building materials so furnished is attached hereto and 
marked Plaintiff’s Exhibit “C” and prayed to be read as 
a part hereof. That said building materials were actually 
used in the prosecution and construction of sajid school. 
That the defendants have not, nor has any of tjliem paid 
the said amount nor any part thereof. 

11. That plaintiff is advised that by reason of! the fore¬ 


going it is entitled to have judgment against the defend¬ 
ant herein for Six Thousand Four Hundred Eighty-five 
Dollars ($6,485.00), with interest thereon from the 17th 
day of June, 1932. 

Wherefore, the premises considered, arc! having 
10 no adequate remedy at law, petitioner prays: 

1. That at the final hearing of this cause the plaintiff 
may have judgment against the defendants, United States 
Casualty Company, Sun Indemnity Company, Franklin 
Surety Company, General Reinsurance Corporation, The 
Excess Insurance Company of America, Guardianj Casualty 
Company and the Great American Indemnity Company, 
for Six Thousand Four Hundred Eightv-five Dollars 
($6,485.00), together with interest thereon from the 17th 
day of June, 1932, at the rate of six per cent per annum. 


2. That in the event that it is held by this Honorable 


Court that the United States Casualty Company^ Sun In¬ 
demnity Company, Franklin Surety Company, j General 
Reinsurance Corporation, The Excess Insurance pompanv 
of America, Guardian Casualty Company, aijd Great. 
American Indemnity Company are not liable for the claim 
of plaintiff set forth herein that plaintiff have judgment 
against the Consolidated Indemnity Insurance Company 
for Six Thousand Four Hundred Eighty-five Dollars 
($6,4S5.00), together with interest thereon from the 17th 
day of June, 1932, at the rate of six per cent per annum. 

3. That in the event that it is held by this Honorable 
Court that the United States Casualty Company,! Sun In¬ 
demnity Company, Franklin Surety Company,! General 
Reinsurance Corporation, The Excess Insurance (Company 
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of America, Guardian Casualty Company, and Great 
American Indemnity Company are not liable for the full 
claim of plaintiff as set forth herein, that plaintiff have 
judgment against the Consolidated Indemnity Insurance 
Company for the Amount of said claim not recoverable 
against the United States Casualty Company, Sun In¬ 
demnity Company, Franklin Surety Company, General Re¬ 
insurance Corporation, The Excess Insurance Company of 
America, Guardian Casualty Company, and Great Ameri¬ 
can Indemnity Company, together with interest 

11 thereon from the 17th day of June, 1932, at the rate 
of six per cent per annum. 

4. That the costs of these proceedings be assessed against 
the defendants. 

And for such otlier and further relief as to the Court 
mav seem meet and proper. 

TIIE CAMBRIDGE-WHEATLEY CO., 

A Delaware Corporation , 
By JAMES C. WILKES, 

Its Attorney. 

District of Columbia, .9.9; 

I, James C. Wilkes, on oath depose and say that I am 
one of the attornevs for The CambridgeAVheatlev Co. in 
this cause; that I have read the foregoing bill of complaint 
by me subscribed in my said capacity and know the con¬ 
tents thereof; that the matters and facts therein stated as 
upon personal knowledge are true and those set forth upon 
information and belief I believe to be true. 

i JAMES C. WILKES. 

Subscribed and sworn to before me this 7th day of De¬ 
cember, 1933. 

[seal.] KATHRYN L. FOLTZ, 

Notary Public , D. C. 

JAMES C. WILKES, 

JAMES E. ARTIS, 

Attorneys for Plaintiff. 

12 Plaintiff's Exhibit “A”. 

Know all men by these presents: 

That we, National Construction Company, a corporation 
duly incorporated under the laws of the State of Florida, 
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on Coin- 
strict of 


with principal offices in Atlanta, State of Georgia, as prin¬ 
cipal and Xe\v Jersey Fidelity & Plate Glass Insurance 
Company, as surety, are held and firmly bound unto the 
District of Columbia in the sum of Six hundred ami twenty- 
five thousand nine hundred dollars ($625,900), lawfjil money 
of the United States of America, to be paid to the said 
District of Columbia, for which payment, well and truly 
— be made, we and each of us do bind ourselves, and each 
of our heirs, executors and administrators, succesjsors and 
assigns jointly and severally, firmly by these presents. 

Sealed with our seals. 

Dated this 10th day of February, A. D. one thousand nine 
hundred and thirtv-one. 

Whereas, the above bounden National Construct] 

pany is the successful bidder for furnishing the D 

Columbia all necessary labor and materials and for execut- 

* 

ing the following described work in a good, firm, and sub¬ 
stantial manner, and in strict accordance with tlje terms, 
conditions, and provisions of a contract hereto knnexed, 
to wit: 

Constructing complete and keeping in repair for a period 
of one year from date of completion, the Theodore Roose¬ 
velt High School Building on site situated in Squares num¬ 
bered 2912, 2913, 2915 and 2916, Washington, District of 
Columbia, as more fully set forth in said contract and on 
the conditions and for the consideration in the foregoing 
contract mentioned and contained, or referred to therein; 

Now, therefore, the conditions of the foregoing obligation 
are such that if the said National Construction Com- 
13 pany shall strictly and faithfully perform, to the 
satisfaction and acceptance of the Commissioners of 
the District of Columbia, the work to be done by lit in ac¬ 
cordance with the stipulations of said contract, and shall 
save harmless from and indemnify the District of Columbia 
from any and all claims, delays, suits, costs, charges, dam¬ 
ages, counsel fees, judgments and decrees to which said Dis¬ 
trict may be subjected on account of any infringement of 
letters-patent or copyrights by it at any time, 0 ^ on ac¬ 
count of any accident to persons, or damage to property or 
premises, after the commencement of the work, ahd prior 
to its completion and acceptance, and pay the same, and 
will promptly make payments to all persons supplying it 
with labor and material in the prosecution of the vjork pro- 
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vided for in said contract, and will in every respect fully 
comply with the provisions and requirements of said con¬ 
tract, and keep the \vork done by it under its said contract 
in repair for the term of one year (1) from the comple¬ 
tion of its said contract, then this obligation to be void; 
otherwise to remain in full force and virtue. 

[seal.] NATIONAL CONSTRUCTION [l.s.] 

CO., 

By H. L. McINTYRE, [l.s.] 

Secretary & Treasurer. 
[seal.] NEW JERSEY FIDELITY & 

PLATE GLASS INSURANCE 
COMPANY, [l.s.] 

By B. N. WRAY, [l.s.] 

Attorney-In-Fact. 

Signed and sealed in the presence of 
E. C. LOVELL. 

W. A. MOEBINS. 


Februarv 25, 1931. 

Approved as to form. 

(Signed) ! W. H. WAHLY, 

Asst. Corporation Counsel. 

Februarv 25, 1931. 

Approved as to sufficiencv of suretv. 

R. M. BRANNAN, 
Chairman, Contract Board. 


Approved bv the Commissioners sitting as a Board. 

D. II. GARGES, 


Februarv 27, 1931. 

mr f 


Secretary. 


14 Plaintiff's Exhibit “BA 

Know all men by these presents: 

That we, National Construction Company, a corporation 
duly incorporated under the laws of the State of Florida, 
with principal office at Washington, District of Columbia, 
as principal and Consolidated Indemnity and Insurance 
Company, a corporation, duly incorporated under the laws 
of the State of New York, with principal office at New York, 
New York, as surety, are held and firmly bound unto the 
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District of Columbia in the sum of One hundred ajid sev¬ 
enty-five thousand ($175,000.00) dollars, lawful mcjney of 
the United States of America, to be paid to the said Dis¬ 
trict of Columbia, for which payment, well and truljv to be 
made we, and each of us, do bind ourselves and eaclij of our 
heirs, executors and administrators, successors a|nd as¬ 
signs, jointly and severally firmly, by these presents.! 

Sealed with our seals. 

Dated this 20th day of August, A. D., one thousand nine 

hundred and thirtv-two. 

•/ 

Whereas, the above bounded National Construction Com¬ 
pany was the successful bidder for furnishing the District 
of Columbia all necessarv labor and materials for executing 
the following described work in a good, firm and substantial 
manner in strict accordance with the terms, provisions and 
conditions of a contract hereto annexed, to-wit: 

Constructing complete and keeping in repair for a! period 
of one year from date of completion, the Theodore Roose- 
velt High School Building on site situated in Squares num¬ 
bered 2912, 2913, 2915 and 2916, Washington, District of 
Columbia, including the remodeling of Boiler Room Wing 
of Macfarland Junior High School Building, as more fully 
set forth in said contract, and on the conditions and for the 
consideration in the foregoing contract mentioned and con¬ 
tained, or referred to therein; and 
15 Whereas, the New Jersey Fidelity and Plate Glass 
Insurance Company did,, heretofore, on the l(|th day 
of February, 1931, execute its bond in the penal £um of 
Six Hundred twenty-five thousand nine hundred dollars 
($625,900.00) in connection with the aforesaid contract to 
be performed by the National Construction Company, and 

Whereas, certain other surety or indemnity companies 
did reinsure the New Jersey Fidelity & Plate Glass! Insur¬ 
ance Company on its said bond, the names of the said rein¬ 
suring surety or indemnity companies and the amounts of 
liability assumed by them respectively being as follqws: 


United States Casualty Company . $5C ,000.00 

Sun Indemnity Company of New York. 33,476.67 

Franklin Surety Company. 5C ,000.00 

General Reinsurance Company of America .... 14Q,837.50 

Excess Insurance Company of America . 6% 590.00 

Guardian Casualty Company . 3^,118.75 

Great American Indemnity Company . 6^,500.00 
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Whereas, the said Xew Jersev Fidelity & Plate Glass In- 
surance Company has become insolvent and has been taken 
over for the purpose of liquidation by the Insurance De¬ 
partment of the State of Xew Jersey, and 

Whereas, the said project has been completed and ac¬ 
cepted by the District of Columbia but it is desired to ex¬ 
tend additional protection to the extent set forth below for 
any outstanding 1 claims which remain unpaid to persons 
supplying labor and material in the prosecution of the work 
provided for in said contract. 

Xow, therefore, the conditions of the foregoing obliga¬ 
tion are such that 1 if the said National Construction Com¬ 
pany, the Xew Jersey Fidelity & Plate Glass Insurance. 
Company and/or the aforesaid reinsurance companies will 
promptly make payment to all persons supplying labor and 
materials in the prosecution of work provided for in said 
contract, then this obligation to be void; otherwise, to re¬ 
main in full force and virtue, subject to the following: 


16 It is the intent and purpose of this bond to indem¬ 
nify persons furnishing labor and materials in the 
prosecution of the Kvork provided for in said contract against 
loss, to the extent of such claims, if it should be finally adju¬ 
dicated, after suit'brought in a court of competent jurisdic¬ 
tion. that said reinsurers are not liable therefor, and such 
persons shall have the right to sue hereon in the same man¬ 
ner as upon the aforesaid bond executed by the New Jersey 
Fidelity and Plate Glass Insurance Company. Persons fur¬ 
nishing labor and materials as aforesaid may join this bond 
in any suit filed against the aforesaid reinsurers, but no 
liability shall accrue hereunder if said reinsurers shall be 
held liable for claims for labor and materials as aforesaid, 


and in no event shall this bond be held liable for more than 
One hundred and seventy-five thousand ($175,000) dollars 
as to all such claims and the surety’s liability hereunder 
shall be fully released and discharged when it shall have 
paid the said sum of One hundred and seventy-five thou¬ 
sand ($175,000.) dollars. 

In the event of loss hereunder the suretv hereon shall be 
subrogated to such rights as claimants may have against 
the New Jersey Fidelity and Plate Glass Insurance Com¬ 
pany or any person or entity, and such claimants shall exe¬ 
cute all papers necessary or convenient to secure to the 
surety hereon such rights. 
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It is further a condition of the surety’s liability hereunder 
that at any time during the pendency of any suit brought 
by any such claimant to determine the liability of ^ucli re¬ 
insurers for claims for labor and materials furnijshed in 
the prosecution of said work, it shall have the right |to asso¬ 
ciate its counsel with counsel for such claimants in the 
prosecution of such suit and shall have the further right to 
determine whether or not any appeal should be taken from 
any judgment of any inferior court, and if in the surety’s 
opinion such appeal be advisable it shall have the 
17 right to direct that such appeal be taken at its ^xpense 
and subject to supervision bv its counsel. 
NATIONAL CONSTRUCTION COMPANY, 

Principal, 

Bv CONSOLIDATED INDEMNITY AND 
INSURANCE CO., 

[seal.] Surety. 

Signed and sealed in the presence of: 


IS Plaintiff’s Exhibit “C” 

Statement of Account 


The Cambridge-Wheatley Co., Cr., To Central Tile & Marble Company, Dr. 
Pieces 


Date Shipped 

Size 

Style 

Grade 

Sq. Feet 

Price 

Amount 

1931 









12/24 

100 

6x6 

In Cor. 

Std 



.225 

$22.50 


1520 

6x6 

Base 

Std 



.15 

228.00 


4460 41^x5 

B.N. 

Std 



.09 

401.40 


59920 4Ux4ki 

Glazed 

Std 


7490 

.123 

1,722.20 


146 

5x5 

L. I. C. 

Std] 






90 

5x5 

R. I. C. 

Std 



.135 

55.89 


178 

5x5 

Out Cor. 

StdJ 






27 

6x6 

L. O. C. 

Std 






3 

6x6 

R. 0. C. 

Std; 

\ 


.225 

22.95 


72 

6x6 

In Cor. 

Stdj 






2 453.44 

38,308# frt. eq. @ .17 ’ 65! 12 

2,388.32 


P. P. & Ins., 

Freight or Exp. 119.70 

Two half-barrels. 1.50 


$2,509.52 








16 


DISTRICT OF COLUMBIA VS. 


Plaintiff’s Exhibit “C" 

Statement of Account 

The Cambridge-Wheatley Co., Cr., To Central Tile & Marble Company, Dr. 


Pieces 

Date Shipped Size Style 
1932 

1/8 15 6x3 54 Out Cor 


1/19 53760 434x454 Glazed 
5100 434x5 B. N. 


11760 4)4x434 Matt 


2/1 56560 434x434 Glazed 

5300 434x5 B. N. 


2400 434x434 Cushion 


19 

1932 

2/19 32,480 434x434 Glazed 
7.800 434x5 B. N. 


3/4 37,520 434x434 Cushion 
13,440 434x434 Glazed 
3,300 434x5 B. N. 

540 6x6 Base 


Grade Sq. Feet Price Amount 


Std 

.135 

2.03 

1 box. 


.25 

Postage. ... 

...... 

.81 

Std 6720 

.23 

1,545.60 

Std 

.09 

459.00 



2,004.60 

Frt. eq. 4SS91# @ 

.17 

66.11 



1,938.49 

113 barrels. 

...... 

. 101.70 

Sec 

.20 

294.00 

21 barrels. 

...... 

18.90 

Std 7070 

.23 

1,626.10 

Std 

.09 

287.00 



1,923.10 

Frt. eq. 36,00# @ 

.17 

61.20 



1,861.90 

112 barrels. 

. 

. 100.80 

Std 300 

.23 

69.00 

4 barrels. 


3.60 

1 box. 


.50 

Std 4060 

.23 

933.80 

Std 

.09 

702.00 



1,635.80 

Frt. eq. 

1 . 

61.20 



1,574.60 

84 barrels. 

.. 

75.60 

Std 4690 

.23 

1,078.70 

Std 1680 

.23 

386.40 

Std 

.09 

297.00 

Std 

.15 

81.00 



1,843.10 

105 barrels. 


94.50 


1,937.60 

Frt. eq. 36000# © . 17 61.20 


3.09 


2,040.19 

312.90 


1,962.70 


73.10 


1,650.20 


1,876.40 
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Plaintiff’s Exhibit “C” 
Statement of Account 


The Cambridge-Wheat ley Co., Cr., To Central Tile Marble Compd 


ny, Dr. 


Pieces 


Date Shipped Size 

Style 

Grade Sq. Feet Price 

Amount 

1931 






3/5 

2S5 4 34x5 


Std 

.09 

25.65 




1 barrel. 


.90 




1 bbl. & frt. 


.85 




Trucking to R. R.. 


.50 

3/29 

37.520 434x434 Cushion 

Std 4690 

.25 

1,078.70 


3,300 434x5 

B. N. 

Std 

.09 

297.00 


720 6x6 

Base 

Std 

.15 

108.00 






1,4S3.70 




Frt. eq. 36,000# © 

.17 

61.20 

4/12 

16,000 414x434 Cushion 

Std 2000 

.23 

460.00 


400 434x5 

B. N. 


.09 

36.00 


240 6x6 

Base 

Std 

.15 

27.00 


300 434x5 

B. N. 

Std 

.09 

27.00 






559.00 




Frt. eq. 9478# © 

.26 

24.64 






534.36 




32 barrels. 


28.80 




1 half-barrel. 


.75 

4/21 

4,200 6x3 

Glazed 

Std 525 

.20 

105.00 


234 434x5 

B. N. 

Std 

.09 

21.06 






126.06 




Frt. eq. 2239# © 

.26 

5.82 






120.24 




7 barrels. 

.... 

6.30 




1 half-barrel. 


.75 

4/21 

2400 434x434 

Cushion 

Std 300 

.23 

69.00 


5680 434x434 Cushion 

Sec 710 

.20 

142.00 


180 6x6 

Base 

Sec 

.12 

21.60 


9 434x5 

Out Cor 

Std 

.135 

1.22 






233.82 

20 






1932 









Frt. eq. 4215# © 

.26 

10.95 






222.87 




16 cartons. 


3.20 




12 barrels. 


10.80 


27.90 


>1,422.50 


563.91 


127.29 


i 
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Plaintiff’s Exhibit “C” 

Statement of Account 

The Cambridge-Wheatley Co., Cr., To Central Tile & Marble Company, Dr. 
Pieces 


Date Shipped Size 

5/10 385 4^x5 

Style 

Shoe 

Grade Sq. Feet 

Std 

6 cart ons. 

Price 

.09 

Amount 

34.35 

1.20 


5/10 

546 43^x5 

B. X. 

Std 

Frt. eq. 569# @. 

.09 

.26 

49.14 

1.47 

35.85 




10 cartons. 


47.67 

2.00 


5/18 

120 434*5 

B. X. 

Std 

Frt. eq. 95# © 

.09 

.26 

10. SO 
.24 

49.67 




1 box. 


10.56 

.50 





1 carton. 


.20 


5/25 

41 434*5 

Out Cor 

Std 

1 box. 

. 135 

5.54 

.50 

11.26 







5/25 

6 434*5 

Out Cor 

Std 

.135 

.81 

6.04 

6/17 

552 4*4x5 
648 4*4*5 
25 4K*5 

6 434x5 

B. N. 

B. X. 

Out Cor 
In Cor 

Std 

Sec 

Std\ 

Std) 

.09 

.07 

.135 

49.6S 
45.36 

4.19 

.SI 



] 

Frt. eq. 7S3# © 

.26 

99.23 

2.03 




i 

i 

1 

23 cartons. 


97.20 

4.60 








101.80 

1931 

3/17 

3/18 

4/11 

Paid by cash....'. 

Paid by cash. 

Trade acceptance, paid 4/20/32. 


3,500.00 

27.00 

3,000.00 

$13,012.00 


6,527.00 

$6,485.00 


21 Motion to Dismiss in Behalf of Defendant , United 

States Casualty Company . 

Filed January 12,1934. 

******* 

Now comes the defendant, United States Casualty Com¬ 
pany, a corporation, by counsel, and moves to dismiss the 











UNITED STATES CASUALTY CO. ET AL. 


19 


bill of complaint for want of equity apparent on t!he face 
of the bill and of the amended bill, upon the following 
grounds: 


1. The plaintiff does not state a cause of action in 


the bill 


of complaint because the bill of complaint is based upon 
two re-insurance agreements, both instruments under seal, 
referred to in paragraphs 5 and 6 of the bill of complaint, 
and these show on their face that the plaintiff is not a party 
to said instruments under seal and that said instruments 
under seal were not executed for the benefit of the plaintiff 
and that the plaintiff was not privy to such instruments or 
to the consideration therefor. 

2. The contract between the defendant, National Con¬ 
struction Company and the District of Columbia, referred 
to in paragraph 3 of the bill of complaint, was executed in 


the District of Columbia for public work in the District of 


Columbia, and is governed by the Federal statutes relating 
to the District of Columbia; and the bond referred to in said 
paragraph of the bill of complaint, executed by the National 
Construction Company as principal, and the New Jersey 
Fidelity and Plate Glass Insurance Company as surety 


(Exhibit A with the Bill of Complaint), was executed under 
the Federal statute applicable thereto (D. C. Codd, 1929, 
Title 20, sec. 47, Act of February 28, 1899, 30 Stat. 906, ch. 
218, as amended by 39 Stat. 6S8), and is governed thereby 
and by the proper regulations of the District of Columbia 
applicable thereto, and there is no allegation in the bill of 
complaint that any law of the District of Columbia 
22 or any regulation of the District of Columbia requires 
a reinsurance agreement in the form of the reinsur¬ 
ance agreement referred to in paragraph 6 of the jbill of 
complaint. 


CHRISTOPHER B. GARRETT, 
Attorney for Defendant , 
United States Casualty Co . 

Motion of Sun Indemnity Company of New York et al ., to 
Dismiss Bill and Amendments Thereto. 


Filed February 5, 1934. 

• •••••!» 

Now comes the defendants, Sun Indemnity Company of 
New York, General Reinsurance Corporation, Great Amer- 
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ican Indemnity Company, the Excess Insurance Company 
of America and Guardian Casualty Company, by their at¬ 
torneys, William F. Kelly and P. J. J. Xicolaides, and move 
the Court to dismiss the bill of complaint filed herein, and 
for grounds of said motion sav: 

1. The plaintiff lias a full, complete and adequate remedy 
at law. 

2. The bill of complaint does not contain sufficient facts 
entitling* the plaintiff to equitable relief. 

3. That as a matter of law, the agreements of reinsurance 
executed by these defendants are not liable for the payment 
of labor and material claims. 

4. That the agreements of reinsurance of the defendants 
were not given in pursuance of the Act of Congress upon 
which this suit is based. 

5. The reinsurance agreements of these defendants are 
agreements of indemnitv for the District of Columbia solelv. 

6. The sriid bill of complaint contains a misjoinder 
23 of parties and causes of action. 

WILLIAM F. KELLY, 

P. J. J. XICOLAIDES, 
Attorneys for Defendants. 

M em or an du m Opin ion. 

Filed November 6,1934. 


I think that the several motions to dismiss in these cases 
should be sustained. 

BAILEY, J. 

Decree Dismissing Bill. 

Filed November 8,1934. 


This cause coming on to be heard upon the motion of the 
defendants, Sun Indemnity Company of New York, General 
Reinsurance Corporation, Great American Indemnity Com¬ 
pany, The Excess Insurance Company of America, Guard¬ 
ian Casualty Company and United States Casualty Com¬ 
pany, to dismiss the bill of complaint tiled herein, and coun- 
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sel for the plaintiff as well as the defendants having been 
heard, it is by the Court this Sth dav of November,! 1934: 

Ordered, adjudged and decreed that the bill of domplaint 
filed herein be and the same is hereby dismissed as to said 
defendants with costs against the plaintiff. 

JENNINGS BAILED, 


24 From the foregoing decree the Cambridge-Wheat- 
ley Co. notes an appeal to the Court of Appeals of 
the District of Columbia, which said appeal is hereby allowed 
and the amount of the cost bond on appeal is hereby fixed 
in the penal sum of One Hundred Dollars ($100.00) in lieu 
of which bond the Cambridge-Wheatley Co. may deposit 
the sum of Fifty Dollars ($50.00) in cash. 

JENNINGS BAILEt, 

Justice . 

Memorandum. 

i 

November 27, 1934.—$50 deposited in lieu of bond on 


appeal. 

Assignments of Error. 
Filed December 12,1934. 



Now comes the plaintiff and files this, its assignments of 
error: 

1. The Court erred in sustaining the motions of the de¬ 
fendants, United States Casualty Company, Sun Indemnity 
Company of New York, General Reinsurance Corporation, 
Great American Indemnity Company, The Excess Insur¬ 
ance Company of America, and Guardian Casualty Com¬ 
pany, to dismiss the bill of complaint. 

2. The Court erred in dismissing the bill of complaint 
as to the defendants, United States Casualty Company, Sun 
Indemnity Company of New York, General Reinsurance 
Corporation, Great American Indemnity Company, The 
Excess Insurance Company of America and Ghardian 
Casualty Company. 
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3. The Court erred in entering the order of November 8, 
1934. 

JAMES C. WILKES, 
Attorney for Plaintiff. 

! JAMES E. ARTIS, 

Attorney for Plaintiff. 

25 Service of a copy of the foregoing assignments of 
error accepted this 12th dav of December, 1934. 

CHRISTOPHER B. GARNETT, 

B. 

Attorney for Defendant , 
United States Casualty Companu . 
WILLIAM F. KELLY, 

P. J. J. NICOLAIDES, 

Attorneys for Defendants, Sun In¬ 
demnity Company, General Reinsur- 
I ance Corporation, Great American 
Indemnity Company, The Excess 
Insurance Company of America, 
and Guardian Casualty Company. 

Designation of Record. 

Filed December 12,1934. 

»#****» 

The plaintiff, having perfected an appeal herein to the 
United States Court of Appeals for the District of Colum¬ 
bia, hereby requests the Clerk of the Supreme Court of the 
District of Columbia to prepare a transcript of record on 
appeal, including the following: 

1. Bill of complaint, all exhibits attached thereto and a 
memorandum of the date of filing. 

2. Motion of the defendant, United States Casualty Com¬ 
pany to dismiss the bill of complaint and memorandum of 
the date of filing. 

3. Motion of the defendants, Sun Indemnity Company of 
New York, General Reinsurance Corporation, Great Ameri¬ 
can Indemnity Company, The Excess Insurance Company 
of America, and Guardian Casualty Company to dismiss 
the bill of complaint and memorandum of the date of filing. 
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4. Memorandum opinion of November G, 1934, of Justice 
Bailey, sustaining motions to dimiss. 

26 5. Order of November 8, 1934, dismissing, as to 
certain defendants, the bill of complaint, in<jluding 

notation of appeal and order fixing cost bond or cijsli de¬ 
posit on appeal. 

G. Memorandum of deposit in lieu of bond on appdal. 

7. Assignment of error. 

8. This designation. 

JAMES C. WILKES, 
JAMES E. ARTIS, 

Attorneys for Plaintiff. 

Service of a copy of the foregoing designation of record 
accepted this 12th dav of December, 1934. 

CHRISTOPHER B. GARNETT,| 

B. I 

Attorney for Defendant, 
United States Casualty Company . 
WILLIAM F. KELLY, 

P. J. J. NICOLAIDES, 

Attorneys for Defendants, Sun In¬ 
demnity Company, General Reinsur¬ 
ance Corporation, Great American 
Indemnity Company, The Excess 
Insurance Company of America, 
and Guardian Casualty Company. 

27 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Cqurt of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 26, both inclusive, to be a true afid cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 56542 in Equity, wherein district 
of Columbia, to the use of The Cambridge Wheatley Co., a 
corporation under the laws of the State of Delaware, is 
plaintiff and United States Casualty Company, a corpora¬ 
tion under the laws of the State of New York, et a.l., are 
defendants, as the same remains upon the files and of record 
in said Court. 
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In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of "Washington, in 
said District, this 28th day of January, 1935. 

[Seal Supreme 1 Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6416. District of Columbia, to the use of The Cam¬ 
bridge Wheatley Co., a Corporation, appellant, vs. United 
States Casualty Company, a Corporation, et al. United 
States Court of Appeals for the District of Columbia. 
Filed Feb. 11, 1935. Henry W. Hodges, Clerk. 
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United States Court of Appeals fojr the 

District of Columbia 

— 

i 

I 

No. 6421. | 

District of Columbia to the use of Hydroseal Water¬ 
proofing Company, a Corporation, Appellant, 

vs. 

Sun Indemnity Company of New York, General Seinsur- 
ance Corporation, Great American Indemnity Company, 
The Excess Insurance Company of America, et a^. 


a Supreme Court of the District of Columbia. 

Equity. 

No. 55984. 

District of Columbia to the use of Hydroseal Wjater- 
proofing Company, a Corporation, Plaintiff, 

i 

vs. 

National Construction Company, Incorporated, a Cor¬ 
poration, United States Casualty Company, S»un In¬ 
demnity Company of New York, Franklin Surety Com¬ 
pany, General Reinsurance Corporation, Great American 
Indemnity Company, Excess Insurance Company of 
America, Guardian Casualty Company, Consolidated In¬ 
demnity and Insurance Company, Defendants. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of tjhe Dis¬ 
trict of Columbia, at the City of Washington, ^n said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 

1—6421a 
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1 Amended Bill of Complaint to Fix Liability and for 

Money Decree. 

Filed November 9, 1933. 

In the Supreme Court of the District of Columbia, 
Holding a Court of Equity. 

Equity. 

No. 55,984. 

District of Columbia to the use of Hydroseal Water¬ 
proofing Company, a Corporation, Plaintiff, 

vs. 

National Construction Company, Incorporated, a Cor¬ 
poration, United States Casualty Company, Sun In¬ 
demnity Company of New York, Franklin Surety Com¬ 
pany, General Reinsurance Corporation, Great American 
Indemnity Company, Excess Insurance Company of 
America, Guardian Casualty Company, Consolidated In¬ 
demnity and Insurance Company, Defendants. 

Comes now the use plaintiff, with leave of Court first 
had and obtained, and for its amended bill of complaint, 
says .* 

1. The use plaintiff is a corporation organized under the 
laws of the State of Pennsylvania, and having its prin¬ 
cipal place of business in the City of Philadelphia, State of 
Pennsylvania. It is engaged in the business of waterproof¬ 
ing buildings and other structures. 

2. The defendant, National Construction Company, In¬ 
corporated, is a corporation organized under the laws of 
the State of Florida, is engaged in business in the District 
of Columbia, and is sued in its own right. The defendant, 
Franklin Surety Company, was succeeded by Lloyd’s Casu¬ 
alty Company, a corporation, which latter Company has 

gone into liquidation. The remaining defendants are 

2 all corporations, are engaged in the indemnity, in¬ 
surance and reinsurance business, and are sued in 

their own right. 

3. That on, to wit, the 13th day of December, 1930, the de¬ 
fendant, National Construction Company, Incorporated, 
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being the successful bidder therefor, was awardee^ by the 
District of Columbia, the undertaking of the complete con¬ 
struction and repair for a period of one (1) year frbm date 
of completion, of the Theodore Roosevelt High School 
Building on site situated in Squares No. 2912, 29J.3, 2915 


and 2916 (located between Upshur, 13th and Allison Streets 
and Iowa Avenue) including the remodeling of the boiler 
room wing of the adjoining MacFarland Junior High School 
Building, all in the District of Columbia, for the sum of 
$1,251,800.00. That pursuant to said award a written con¬ 
tract was entered into between the District of Columbia 
and the said National Construction Company, Incorporated, 
said contract bearing date the 13th day of December, 1930, 
wherein the said National Construction Company, Incor¬ 
porated, agreed to furnish all necessary labor and materials 
to perform said work and the District of Columbia, by and 
through its commissioners, agreed to pay the said sum of 
money to the said National Construction Company, Incor¬ 
porated. The said National Construction Company,, Incor¬ 
porated, in and by said contract, agreed to furiiish all 
necessary labor and material called for by said contract 
under the penalty expressed in a bond annexed to said 
contract and to be hereinafter referred to. 

4. That on, to wit, the 10th day of February, 193l!, by its 
writing obligators and sealed with its seal, New Jersev 

O O v 7 I v 


Fidelity and Plate Glass Insurance Company, a corpora¬ 
tion, then engaged in the bonding, indemnity and 
3 insurance business, acknowledged itself firmly bound 
unto the District of Columbia in the sum oi $625,- 
000.00, with the condition that the said National Construc¬ 
tion Company, Incorporated, shall execute the herein de¬ 
scribed work and keep in repair for one year frojn date 
of completion the said Theodore Roosevelt High 'School 
Building in accordance with the provisions of the herein¬ 
before described contract which was annexed to said Writing 
obligatory. The further conditions of the said obligation 
are among others, that the said National Construction Com¬ 
pany, Incorporated, shall strictly and faithfully perform, to 
the satisfaction and acceptance of the commissioner^ of the 
District of Columbia, the hereinbefore described wokk and 
will promptly make payments to all persons supplying it 
with labor and material in the prosecution of the wotk pro¬ 
vided for in said contract, then said obligation sl^all be 
void; otherwise to remain in full force and virtue. jA true 
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copy of said bond is annexed hereto, marked Exhibit A, and 
is made a part hereof. 

5. That on, to wit, the 10th day of February, 1932, by 
their several writings obligatory, and sealed with their 
seals, the defendants, United States Casualty Company, 
Sun Indemnity Company of New York, Franklin Surety 
Company, General Reinsurance Corporation, Great Ameri¬ 
can Indemnity Company, Excess Insurance Company of 
America, and Guardian Casualty Company, in the amounts 
hereinafter referred to, reinsured and resecured the said 
New Jersey Fidelity & Plate Glass Insurance Company and 
said defendants cbvenanted and agreed that in the event 
of the insolvencv of the said New Jersev Fidelity and Plate 

V 1 V 

Glass Insurance Company or its failure to pay any default 
under its said bond, they would pay to the District of Co¬ 
lumbia, the obligee in said bond, the sum of money or so 
much thereof as the said New Jersev Fidelity and 
4 Plate Glass Insurance Company shall fail to pay in 
accordance with its bond aforesaid, in the following 


proportions and amounts: 

United States Casualty Company. $50,000.00 

Sun Indemnity Company of New York. 33,476.67 

Franklin Surety Company. 50,000.00 

General Reinsurance Corporation. 140,837.50 

Great American Indemnity Company. 62,500.00 

Excess Insurance Co. of America. 62,500.00 

Guardian Casualty Company. 38,118.75 


That annexed hereto is a true copy of the reinsurance 
contract of United States Casualty Company which is 
marked Exhibit B and made a part hereof. Except for 
amounts and names the bonds of the other reinsurance com¬ 
panies are in all respects identical with that given by 
United Casualty Company, copy of whose bond is annexed 
hereto, as aforesaid. 

6. Upon information and belief the use plaintiff alleges 
that on or about the time of the execution of the agreements 
above referred to in the paragraph last preceding, the said 
New Jersey Fidelity and Plate Glass Insurance Company, 
procured from the said Reinsurance Companies, agreements 
under seal for which it paid each of said Reinsurance Com¬ 
panies a consideration which is hereinafter described. 
There is attached hereto as Exhibit D, and made a part 
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hereof, a true copy of such agreement so executed by the 
Guardian Casualty Company as reinsurer, and the New Jer¬ 
sey Fidelity and Plate Glass Insurance Company as the re¬ 
insured, under which said reinsurer’s total liability is lim¬ 
ited to $39,118.75. Upon information and belief I the use 
plaintiff alleges that each of the agreements were in words 
and figures the same as Exhibit D, save for the differ- 
5 ence in the name of the reinsurer and the difference 
in the limit of the reinsurer’s total liabilityl Upon 
information and belief the use plaintiff alleges that tjhe max¬ 
imum limitation of liability provided for in each!of such 
reinsurance agreements was the same as the maximum limi¬ 
tation of liabilitv of each of said reinsurers under each of 

* 

said other agreements executed by them as is represented 
bv Exhibit B annexed hereto. 

7. Upon information and belief the use plaintiff alleges 
that the said New Jersey Fidelitv and Plate Glass Insur- 
ance Company paid each of said reinsurers as considera¬ 
tion for such reinsurance agreements and the agreements 
referred to in Paragraph 5 hereof one premium. The use 
plaintiff alleges also upon information and belief tljat such 
premium was that proportion of the total premium charge¬ 
able for the said bond executed by the said New| Jersey 
Fidelity and Plate Glass Insurance Company, wh(ich the 
amount of the reinsurer’s liability bore to the total liability 
of the said New Jersey Fidelity and Plate Glass Insurance 
Company under its aforesaid bond. 

8. Upon information and belief the use plaintiff alleges 
that each of the said reinsurer’s agreements described in 
Paragraphs 6 and 7 hereof, provided that a copy of the 
aforesaid bond of the New Jersey Fidelity and Plate Glass 
Insurance Company to the District of Columbia in the 
penalty of $625,900. is made a part of such reinsurance 
agreement. Each of said reinsurance agreements further 
provided that 

“If, under any law, this reinsurance agreement is required 
to be in such form as to enable the obligee or beneficiary of 
the bond to maintain an action hereon against the reinsured 
jointly with the reinsurer, and upon recovering judgment 
against the reinsured to have recovery against th^ rein¬ 
surer for payment to the extent in wdiich it may bg liable 
under this reinsurance and in discharge thereof, thbn this 
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agreement shall be deemed to be a compliance with such 
law, * * •” 

6 9. The use plaintiff is advised by counsel that at 

the time of the execution and delivery of said rein¬ 
surance agreements Section 24 of the insurance law of the 
State of New York provided as follows: 


“No stock corporation transacting fidelity or surety busi¬ 
ness in this state shall expose itself to any loss in any one 
fidelity or surety risk or hazard in an amount exceeding 
ten per centum of its capital and surplus, unless it shall be 
protected in excess of that amount by: 


a. Reinsurance in a corporation authorized to transact 

fidelity or surety business in this state, provided that such 

reinsurance is in such form as to enable the obligee or bene- 

ficiary to maintain an action thereon against the company 

reinsured jointly with such reinsurer for payment to the 

extent in which it mav be liable under such reinsurance and 

•' 

in discharge thereof.” 

Upon information and belief plaintiff alleges that the de¬ 
fendant, New Jersev Fidelitv and Plate Glass Insurance 
Company, at the time of executing and delivering its afore¬ 
said bond to the District of Columbia was a stock corpora¬ 
tion and in addition to transacting business in the District 
of Columbia was engaged generallv in transacting fidelitv 
or surety business in the State of New York and was thus 
subject to the provisions of the New York law quoted above. 
Upon information and belief plaintiff alleges that the re¬ 
insurance agreements described in Paragraphs 6 and 7 
hereof were procured by and delivered to the defendant, 
New Jersey Fidelity and Plate Glass Insurance Company 
in order to comply with the provisions of the New York law 
hereinabove referred to. 

Plaintiff alleges further upon information and belief that 
each of the said Reinsurance agreements described in Para¬ 
graphs 6 and 7 hereof were procured by and delivered to 
the defendant, New Jersey Fidelity and Plate Glass insur¬ 
ance Company, for the express purpose, among other 
7 things, of assuring prompt payment of all persons 
and corporations supplying labor and materials used 
in the prosecution of the work hereinbefore referred to. 
Plaintiff is advised by counsel and therefore alleges that it 
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is a beneficiary of and entitled to protection under the re¬ 
insurance agreements described in Paragraph^ 6 and 7 
hereof. 

10. Upon information and belief plaintiff alleges that 

each of said reinsurance agreements described I herein in 
Paragraphs 6 and 7 provides in Paragraph 2 thereof in 
part as follows: j 

“* * * but the reinsurer shall in no event be liable 

hereunder for a greater part of loss, costs, expense and 
interest than the proportionate amount of reinsurance 
bears to the amount of the bond.” 

Plaintiff is advised bv counsel that said reinsurer’s lia- 

w 

bility to it under said reinsurance agreements is less than 
the total amount of plaintiff’s claim as hereafter de¬ 
scribed in that their liability under such agreements is 
limited to that proportion of loss, costs, expenses tuid inter¬ 
est that the amount of reinsurance bears to the fjmount of 
the bond. Upon information and belief plaintiff aljeges that 
the total amount of such reinsurance is $43S,52|2.92, and 
that the total amount of such bond is $625,900,001 

11. That thereafter the said New Jersey Fidelity and 
Plate Glass Insurance Company became insolvent and was 
taken over for the purpose of liquidation by the Insur¬ 
ance Department of the State of New Jersey. 

12. That after the said New Jersey Fidelity and Plate 
Glass Insurance Company became insolvent q s afore¬ 
said, the District of Columbia withheld a balahce of a 
large sum of money, to wit, One Hundred Fifty Thou¬ 
sand Dollars ($150,000.00), due the National Con- 

8 struction Company as the balance due on said con¬ 
tract, although the said construction work }iad been 
completed. The question was raised by the District of 
Columbia, whether under the terms of the bond of the 
New Jersey Fidelity and Plate Glass Insurance (Company 
and the said reinsurance contracts, subcontractor^ or per¬ 
sons furnishing labor and material to said National Con¬ 
struction Company, and unpaid, were adequately pro¬ 
tected. Thereupon, and as a condition precedent to the 
payment to National Construction Company of \he said 
balance withheld by the District of Columbia, it wa^ agreed 
between the District of Columbia and National Construc¬ 
tion Company, Incorporated, that the latter would extend 
additional protection to persons supplying or \yho had 
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supplied labor and material in the prosecution of the afore¬ 
said work, for any outstanding balance remaining unpaid. 
That therefore, on, to wit, the 20th day of August, 1932, 
by their certain writing obligatory, sealed with their seals, 
the defendant, National Construction Company, Incorpo¬ 
rated, as principal, and the defendant, Consolidated In¬ 
demnity and Insurance Company, as surety, having knowl¬ 
edge of the purpose thereof acknowledged themselves 
firmly bound unto the District of Columbia in the sum of 
$175,000.00. The conditions of the said obligation are such 
that if the said National Construction Company, Incorpo¬ 
rated, the New Jersev Fidelitv and Plate Glass Insurance 
Company and/or the said Reinsurance Companies will 
promptly make payment to all persons supplying labor 
and materials in the prosecution of the work provided for 
in said contract, hereinbefore described, the said obliga¬ 
tion to be void; otherwise to remain in full force and 
virtue, subject to the following: 

“It is the intent and purpose of this bond to in- 
9 demnifv persons furnishing labor and materials in 
the prosecution of the work provided for in said 
contract against loss, to the extent of such claims, if it 
should be finally adjudicated, after suit brought in a court 
of competent jurisdiction, that said reinsurers shall be 
held liable for claims for labor and materials as aforesaid, 
and in no event shall this bond be held liable for more 
than One Hundred Seventy-five Thousand Dollars ($175,- 
000.00) as to all such claims and the surety’s liability 
hereunder shall be fully released and discharged when it 
shall have paid the sum of One Hundred Seventy-five 
Thousand Dollars ($175,000.00). 

In the event of loss hereunder the surety hereon shall 
be subrogated to such rights as claimants may have 
against the New Jersey Fidelity and Plate Glass Insur¬ 
ance Company or any other person or entity, and such 
claimants shall execute all papers necessary or convenient 
to secure to the surety hereon such rights. 

It is a further condition of the surety’s liability here¬ 
under that at any time during the pendency of any suit 
brought by any such claimant to determine the liability 
of said reinsurers for claims for labor and materials fur¬ 
nished in the prosecution of said work, it shall have the 
right to associate its counsel with counsel for such claim¬ 
ants in the prosecution of such suit and shall have the 
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further right to determine whether or not any appeal 
should be taken from any judgment or decision of any 
inferior court, and if in the surety’s opinion such appeal 
be advisable it shall have the right to direct that such 
appeal be taken at its expense and subject to supervision 
by its counsel. ’ 9 A true copy of said bond is annexed hereto, 
marked Exhibit C, and is made a part hereof. That 

10 the District of Columbia thereupon paid said; balance 
to National Construction Company. 

13. That the use plaintiff is a corporation engaged in 
the waterproofing business. That on, to wdt, the 18th day 
of December, 1930, the use plaintiff corporation, as a sub¬ 
contractor, offered in writing to the said National Con¬ 
struction Company, Incorporated, to perform the follow¬ 
ing work on the said Roosevelt High School job: 

“Furnishing labor and material for waterproofing with 
our Hydroseal Metaltite Svstem, the walls and floors as 
specified on page 21 (of the contract between the District 
of Columbia and the National Construction Company, In¬ 
corporated, hereinbefore described), including the placing 
of one inch top coat—and base, where it comes in conjunc¬ 
tion with waterproofing only. 

For caulking the exterior doors and windows, u^ing our 
Hwdroseal Caulking Compound; for dampproofi^ig and 
bondcoating; using our Hwdroseal No. 330, as described 
on Page 64 (of the contract between the District of Co¬ 
lumbia and the National Construction Company, ab afore¬ 
said) ; and for applying Hvdroseal Membrane Waterproof¬ 
ing in the toilets and showers on top of connecting tunnels 
and treating of all finished cement floors with oup Pene- 
trite Liquid Floor Hardener for the sum of $10,50(|>.00.’’ 

14. That said offer was duly accepted in writing- by the 
National Construction Company, Incorporated, on, to wit, 
the 29th day of December, 1930. 

15. That thereupon, the use plaintiff furnished said labor 
and materials and performed said work in a good and 
workmanlike manner and completed the same. That said 
work so performed was approved by the District of Co¬ 
lumbia and accepted by the National Construction Com¬ 
pany, Incorporated. 

11 16. That the National Construction Company, In¬ 
corporated, has paid the use plaintiff on account of 

said work and labor the sum of $8,059.75, leaving a balance 
due of $2,470.25. 
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17. That the entire building contract between the Na¬ 
tional Construction Company, Incorporated, and the Dis¬ 
trict of Columbia has been fully performed and the National 
Construction Company, Incorporated, has been paid in full 
therefor bv the District of Columbia. 

18. That the use plaintiff has many times demanded of the 
National Construction Company, Incorporated, that the 
balance due it be paid, but the National Construction Com¬ 
pany, Incorporated, has failed and refused to pay the same. 

19. That the New Jersey Fidelity and Plate Glass Insur¬ 
ance Company has defaulted in the conditions of its bond 
aforesaid. 

20. The use plaintiff is advised by counsel and therefore 
alleges that there is a community of interest among all of 
the defendants herein, in the questions of law and facts in¬ 
volved in this proceeding, and that in order to avoid a mul¬ 
tiplicity of suits and prevent circuity of action, this court 
has jurisdiction to hear and determine such questions and 
to adjudicate in this one proceeding the liability of the de¬ 
fendants in this action and to determine in this one pro¬ 
ceeding which of the defendants named herein are liable on 
their several undertakings, and to fix the order of such 
liabilitv. 

Premises considered, the use plaintiff respectfully prays: 

1. That the defendants, and each of them, be required to 
appear herein and answer the exigencies of this Bill of 
Complaint. 

2. That this court determine and fix the liabilitv 
12 on such defendants as are liable under the terms of 
their obligations. 

3. That a money decree be entered against such defend- 
ants, including the National Construction Company, Incor¬ 
porated, as shall be found to be liable to the plaintiff and 
that the use plaintiff shall have execution thereof as at law. 

4. For such other and further relief as to the Court 
may seem just and proper. 

HYDROSEAL WATERPROOFING 
COMPANY, 

By GEORGE E. EDELIN, 

Attorney. 

GEORGE E. EDELIN, 

THEODORE D. PEYSER, 

Attorneys for use Plaintiff. 


SUN INDEMNITY CO. ET AL. 
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District of Columbia, ss : 

George E. Edelin, being first duly sworn, deposes and 
savs that he is one of the attorneys for Hvdroseal Water- 

v * •/ 

proofing Company, the above named plaintiff, and has read 
the foregoing Amended Bill of Complaint by him subscribed 
on behalf of the said plaintiff; that said plaintiff is beyond 
the jurisdiction of this Court; that he verily believes the al¬ 
legations of said Amended Bill of Complaint are true. 

GEORGE E. ED&LIN. 

Sworn to and subscribed before me this 9th dajy of No¬ 
vember, 1933. 

FRANK E. CUNNINGHA}!, 

Clerk, 

By C. E. STEWART, 

Ass't Clerk. 

13 Consent that this be filed: 

KELLY & NICOLAIDES, 

Attorney- for Sun Indemnity Comphny of 
Neiv York; General Reinsurance Com¬ 
pany; Great American Indemnity Com¬ 
pany; Excess Insurance Company of 
America; Guardian Casualty Conipany; 
National Construction Company . 
CHRISTOPHER B. GARNETt, 
Attorney for United States Casualty Com¬ 
pany . 

Without prejudice or waiver: 

RALPH B. FLEHARTY, 

Attorney for Consolidated Indemnity and 
Insurance Company. 


Let this be filed: 


F. D. LETT^, 

Justice. 


Motion to Dismiss Bill of Complaint. 

Filed August 24, 1933. 

Now comes the defendant, United States Casualty Com¬ 
pany, a corporation, by its attorney, and moves to' dismiss 
the bill of complaint filed herein, upon the fallowing 
grounds: 
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(1) The reinsurance bond, executed by the United States 
Casualty Company, runs to the first insurer, New Jersey 
Fidelity & Plate Glass Insurance Company, for the benefit 
of the District of Columbia, and authorizes a suit thereon 
by the District of Columbia; but it does not mention per¬ 
sons furnishing labor and material, nor does it authorize 
suit by such persons; and therefore persons furnishing labor 
and material cannot sue thereon. 

(2) The bond of the first surety company, New Jersey 
Fidelity & Plate Glass Insurance Company, which was given 

under act February 21, 1S99 (D. C. Code 1929, Title 
14 20, Section 47), had a two-fold purpose—first, to 

protect the District of Columbia, and second, to pro¬ 
tect persons supplying the contractor labor or materials. 

(3) The reinsurance bond guaranteed and indemnified 
the District of Columbia against loss, but not laborers and 
material men; and laborers and material men cannot sue 
as beneficiaries of such reinsurance bonds. 

UNITED STATES CASUALTY COMPANY, 
By CHRISTOPHER B. GARNETT, 

Attorney. 

CHRISTOPHER B. GARNETT, 

Attorney for United States Casualty Co. 

Service of copy of the foregoing is acknowledged this 24 
dav of August, 1933. 

GEORGE E. EDELIN, 
THEODORE D. PEYSER, 

Counsel for Plaintiff. 

Motion of Defendant Sun Indemnity Company of Neiv 

York, et al., to Dismiss the Bill of Complaint and Amend¬ 
ments Thereto. 


Filed January 31, 1934. 

Now comes the defendants, Sun Indemnity Company of 
New York, General Reinsurance Corporation, Great Ameri¬ 
can Indemnity Company, The Excess Insurance Company of 
America and Guardian Casualty Company, by their attor¬ 
neys, William F. Kelly and P. J. J. Nicolaides, and move the 
Court to dismiss the bill of complaint filed herein, and for 
grounds of said motion say: 


SUN INDEMNITY CO. ET AL. 


1. The plaintiff has a full, complete and ^adequate 
15 remedy at law. 

2. The bill of complaint does not contain sufficient 
facts entitling the plaintiff to equitable relief. 

3. That as a matter of law, the agreements of reinsurance 
executed by these defendants are not liable for the payment 
of labor and material claims. 

4. That the agreements of reinsurance of the defendants 
were not given in pursuance of the Act of Congress upon 
which this suit is based. 

5. The reinsurance agreements of these defendants are 
agreements of indemnity for the District of Columbia 
solelv. 

G. The said bill of complaint contains a misjoinder of 
parties and causes of action. 

WILLIAM F. KELL)T, 

P. J. J. NICOLAIDE& 
Attorneys for Defendants. 


Memorandum Opinion. 
Filed November 6,1934. 


I think that the several motions to dismiss in these 
cases should be sustained. BAILEY, J. 

16 Order Dismissing Bill of Complaint and A t mended 

Bill of Complaint. 

Filed November 8, 1934. j 

This cause coming on to be heard upon the motion of the 
defendants, Sun Indemnity Company of New Yoijk, Gen¬ 
eral Reinsurance Corporation, Great American Indemnity 
Company, The Excess Insurance Company of America, 
Guardian Casualty Company and United States Casualty 
Company, to dismiss the bill of complaint and amended bill 
of complaint filed herein, and counsel for the plaintiff as 
well as the defendants having been heard, it is by the Court 
this 8th dav of November, 1934: 

Ordered, adjudged and decreed that the bill of complaint 
and amended bill of complaint filed herein be, and tljie same 
is hereby dismissed as to said defendants with costs lagainst 
the plaintiff. 

JENNINGS BAILEY, 

Justice. 



14 


DISTRICT OF COLUMBIA VS. 


To the foregoing plaintiff excepts and notes an appeal to 
the United States Court of Appeals for the District of Co¬ 
lumbia. Undertaking on appeal fixed at One Hundred Dol¬ 
lars or Fifty Dollars cash. 

JENNINGS BAILEY, 

Justice. 


Memorandum . 

November 28, 1934.—Bond on appeal for $100 approved 
and filed. 

17 Assignments of Error. 

Filed December 18, 1934. 

Now comes the plaintiff and files this, its assignments 
of error: 

1. The Court erred in sustaining the motions of the de¬ 
fendants, United States Casualty Company, Sun Indemnity 
Company of New York, General Reinsurance Corporation, 
Great American Indemnity Company, The Excess Insur¬ 
ance Company of'America, and Guardian Casualty Com¬ 
pany, to dismiss the bill of complaint. 

2. The Court erred in dismissing the bill of complaint 
as to the defendants, Lmited States Casualty Company, Sun 
Indemnity Company of New York, General Reinsurance 
Corporation, Great American Indemnity Company, The 
Excess Insurance Company of America and Guardian Cas¬ 
ualty Company. 

3. The Court erred in entering the order of November 
8, 1934. 

GEORGE E. EDELIN, 
THEODORE D. PEYSER, 

Attorneys for Plaintiff. 

Designation of Record. 

Filed December 18, 1934. 

The plaintiff, having perfected an appeal herein to the 
United States Court of Appeals for the District of Colum¬ 
bia, hereby requests the Clerk of the Supreme Court of the 
District of Columbia to prepare a transcript of record on 
appeal, including the following: 


SUN INDEMNITY CO. ET AL. 
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1. Bill of complaint. 

2. Motion of the defendant, United Staljes Cas- 

18 ualtv Company to dismiss the bill of complaint and 
memorandum of the date of filing. 

3. Motion of the defendants, Sun Indemnity Cpmpany 

of New York, General Reinsurance Corporation, Great 
American Indemnity Company, The Excess Insurance Com¬ 
pany of America, and Guardian Casualty Company to dis¬ 
miss the bill of complaint and memorandum of the date of 
filing. | 

4. Memorandum opinion of November 6. 1934, o^ Justice 
Bailey, sustaining motions to dismiss. 

5. Order of November 8, 1934, dismissing, as to! certain 
defendants, the bill of complaint, including notation of ap¬ 
peal and order fixing cost bond or cash deposit on appeal. 

6. Memorandum of undertaking on appeal. 

7. Assignment of error. 

8. This designation. 

GEORGE E. EDELIN, 
THEODORE D. PEYSER, 

Attorneys for Plaintiff. 

19 Order Extending Time to File Record. 

Filed February 14, 1935. 

United States Court of Appeals for the District of Columbia. 

January Term, 1935. 

Original No. 2413. Equity No. 55984. 

Hydroseal Waterproofing Company, a Corporation, 

Petitioner, 

vs. 

Sun Indemnity Company of New York, General Reinsur¬ 
ance Corporation, Great American Indemnity Company, 
et al. 

On consideration of the petition for extension of; time to 
file the record in the above-entitled cause, It is ordered by 
the Court that the time be and it is hereby extended to and 
including February 27, 1935. j 

Per Mr. Chief Justice MARTIN, 

February llJ 1935. 
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A true copy. Test: 

HENRY W. HODGES, 

Clerk , United Stats Court of Appeals 

for the District of Columbia. 
[seal.] i By MONCURE BURKE, 

Deputy. 

20 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 19, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein tiled, copy of which is made part of this 
transcript, in cause No. 55984 in Equity, wherein District 
of Columbia to the use of Hydroseal Waterproofing Com¬ 
pany, a corporation, is Plaintiff and National Construction 
Company, Incorporated, a corporation, et al. are Defend¬ 
ants, as the same remains upon the files and of record in 
said Court. 

In testimony whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 18th dav of February, 1934. 

[Seal Supreme Court of the District of Columbia.] 

| FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6421. District of Columbia, to the use of Hvdroseal 
Waterproofing Company, a Corporation, Appellant, vs. Sun 
Indemnity Company of New York, General Reinsurance 
Corporation, Great American Indemnity Company, The Ex¬ 
cess Insurance Company of America, et al. United States 
Court of Appeals for the District of Columbia. Filed Feb. 
21, 1935. Henry W. Hodges, Clerk. 
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No. 6408. 

DISTRICT OF COLUMBIA, TO THE USE OF THE PHILIP CAREY 
COMPANY, A CORPORATION. APPELLANT, 

v. 

UNITED STATES CASUALTY COMPANY, A CORPORATION; 
SUN INDEMNITY COMPANY OF NEW YORK, A CORPORA¬ 
TION: GENERAL REINSURANCE CORPORATION, A CCR- 
! PORATION, ET. AL. 


No. 6416. 

DISTRICT OF COLUMBIA, TO THE USE OF THE CAMBRIDGE 
WHEATLEY CO.. A CORPORATION, APPELLANT. 

v. 

UNITED STATES CASUALTY COMPANY, A CORPORATION; 
SUN INDEMNITY COMPANY OF NEW YORK. A CORPORA¬ 
TION; GENERAL REINSURANCE CORPORATION, A COR¬ 
PORATION, ET. AL. 

No. 6421. 

DISTRICT OF COLUMEIA, TO THE USE OF HYDRO SEAL WATER¬ 
PROOFING COMPANY, A CORPORATION, APPELLANT, 

v. 

SUN INDEMNITY COMPANY OF NEW Y r ORK, GENERAL REIN¬ 
SURANCE CORPORATION, GREAT AMERICAN INDEMNITY 
COMPANY. THE EXCESS INSURANCE COMPANY OF AMER¬ 
ICA, ET AL. 


BRIEF FOR, APPELLANTS. 


Paul Slemax, 

Attorney for Appellant in No. 6408. 

James Wilkes, 

James E. Artis, 

Attorneys for Appellant in No. 6416. 

George E. Edelix, 

Theodore 1). Peyser, 

Aittorncys for Appellant in No. 6421. 


Press of IJykon S. Adams. Washington, T>. C. 








SUBJECT INDEX. 


i 

i 


i 

i 

I 

I 

j 

i 


Statement of the case 
Assignment of errors 


Page 

1 

•! 7 


Argument: 

o 

| 

I. The reinsurance agreements were made for! 
the benefit of persons furnishing labor and! 
materials and they are entitled to sue 
thereon. 7 

II. The suits may be maintained in equity. 25 

III. Conclusion. 31 

LIST OF AUTHORITIES. 


Annotation—35 A. L. R. 1348 (1351). 24 

Annotation—77 A. L. R. 21-214 (at page 212).... 15 

Bvram Lumber & Supply Co. v. Page, 109 Conn. 

256 . 16 

Doughtv v. Marvland Casualtv Co., 48 Fed. 2nd, 

786 . 12 

Equitable Suretv Company v. L T . S. ex rel. Mc¬ 
Millan, 234 U. S., 448; 58 L. ed. 1399.11-14 

Fidelity & Deposit Co., of Baltimore v. O. S. | 
Ranier for use of Manufacturers’ Warehouse| 

Co., 220 Ala. 262, 125 So. 55. 16 

Globe National Fire Insurance Co., Appellees, v. 
American Bonding & Casualty Co., Appel¬ 
lants, 198 Iowa 1072, 195 X. W. 728, 200 X. W. 

737, 35 A. L. R. 1341. 20 

Hartford Accident & Indemnity Co. v. W. and J. 
Knox Net & Twine Co., 150 Md. 40, 132 Atl. j 

261... j 16 

Hendrick v. Lindsay, 93 U. S. 143. j 31 

















11 


Subject Index Continued. 


Page 


Keller v. Ashford, 133 U. S. 610 (624). 31 

Maryland Casualty Co. v. Fowler, 31 Fed. 2nd, 881 12 

Mever v. National Surety Co., 90 N. J. Law 126, 

‘ 100 Atl. 164... 19 

Peake v. United States, 16 App. D. C., 415, 422... 11 

Roval Indemnity Co. v. Northern Granite Co., 12 
A. L. R. 378 and note thereto beginning on p. 

382 .^....... 14 

Second National Bank v. Grand Lodge, 98 U. S. 

123... 31 


Spier v. U. S., 31 


App. D. C. 476 


Toner v. Long, 79 N. II. 458 


Tyler v. Chew, 7 App. D. C. 176. 

United States ex rel. Buckelew Hardware Co. v. 

Union Indemnity Co., et al., 6 Fed. Supp. 360 
United States, use of Hill, v. American Surety Co., 


200 U. S. 197; 50 L. ed. 437 . 14, 

United States to use of Colonial Brick Cor])., et ah, 

72 Fed. Rep. 2nd 964. 

Unreported decision of Judge Way, July 6, 1933.. 
Willard v. Wood, 135 U. S. 210. 


12 

25 

12 

14 

17 

19 

24 

31 











Untteb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA 

I 

_ 

No. 6408. 

DISTRICT OF COLUMBIA, TO THE USE OF THE PHILIP C^REY 
COMPANY, A CORPORATION, APPELLANT, 


UNITED STATES CASUALTY COMPANY, A CORPORATION; 
SUN INDEMNITY COMPANY OF NEW YORK. A CORPORA¬ 
TION; GENERAL REINSURANCE CORPORATION, a] COR¬ 
PORATION, ET. AL. 

No. 6416. 

DISTRICT OF COLUMBIA, TO THE USE OF THE CAMBF4IBGE 
WHEATLEY CO., A CORPORATION, APPELLANT, 

v. 

UNITED STATES CASUALTY COMPANY, A CORPORATION; 
SUN INDEMNITY COMPANY OF NEW YORK, A CORPORA¬ 
TION; GENERAL REINSURANCE CORPORATION, A COR¬ 
PORATION, ET. AL. 

No. 6421. 

DISTRICT OF COLUMBIA, TO THE USE OF HYDROSEAL WATER¬ 
PROOFING COMPANY, A CORPORATION, APPELLANT, 

v. 

SUN INDEMNITY COMPANY OF NEW YORK, GENERAL REIN¬ 
SURANCE CORPORATION, GREAT AMERICAN INDEMNITY 
COMPANY, THE EXCESS INSURANCE COMPANY OF AMER¬ 
ICA, ET AL. 


BRIEF FOR APPELLANTS. 


STATEMENT OF THE CASE. 

The use plaintiffs in Nos. 6408, 6414 and 6421 are 
subcontractors of National Construction Company, the 
contractor for the construction of the Roosevelt High 
School for the District of Columbia. Said plaintiffs 
have fully performed their contracts and there remains 
due them certain amounts under their respective con- 


tracts. These suits are for the recovery of the amounts 
claimed from such of the defendants to the suits as the 
Court decides are liable for the payment of their 
claims. 

A bond for SIX HUNDRED AND TWENTY-FIVE 


THOUSAND NINE HUNDRED DOLLARS ($625,- 
900) was given by the general contractor, the National 
Construction Company, to the District of Columbia as 
obligee, to guarantee performance of the contract, keep 
the building in repair, and to guarantee payment to all 
persons furnishing labor and materials in the prosecu¬ 
tion of the work under the contract for the construc¬ 
tion of said high school. The contractor was required 
to furnish this bond by the provisions of the Act of 
February 28, 1899, 30 Stat. 906, as amended by the 
Act of September 1, 1916, 39 Stat. 688. The surety on 
this bond is New Jersev Fidelitv & Plate Glass Insur- 

V V 

ance Company, (hereinafter referred to as “the New 
Jersey Company”). It is insolvent and has been in¬ 
solvent since the Spring of 1932, prior to the comple¬ 
tion of said Roosevelt High School. Said statutes re¬ 
quired the Commissioners of the District of Columbia 
to approve the surety on such bond. It was of course 
the duty of the Commissioners, so far as possible, to 
approve a surety which would be sufficiently strong to 
fulfill its obligations under the bond to both the Dis¬ 
trict of Columbia and the material men . It is impor¬ 
tant that this point be understood thoroughly in order 
to determine what the parties intended by certain re¬ 
insurance agreements which were executed in connec¬ 
tion with said contract. 

It was the practice of the Commissioners to approve 
a bond of a surety in an amount only up to ten per 
cent of the paid in capital and surplus of the surety. 
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In cases where the bond exceeded that amount, ij: was 
the practice to approve the same provided the surety 
would furnish the District of Columbia with what were 
known as reinsurance agreements executed by jother 
sureties, satisfactory to the Commissioners, running 
to the District of Columbia as obligee, and aggregating 
in amount approximately the excess of the penalty of 
the bond over ten per cent of the paid in capita} and 
surplus of the surety on the bond. These practices 


the defendants were well aware of. In additio 


i the 


New Jersey Company was operating in New York 
State, and was not permitted under the laws of that 
state to obligate itself in any jurisdiction in an amount 
exceeding ten per centum of its capital and surplus un¬ 
less the excess was covered by reinsurance. (Seption 
24 of New York Insurance Law as amended by N. |Y. L. 
1919, Cli. 383, Section 2, and N. Y. L. 1920, Chj 563, 
Section 3). (Record in No. 6409, pp. 35-36.) 

The amount of the bond of $625,900 was greajly in 
excess of ten per cent of the paid in capital and sur¬ 
plus of the New Jersey Company. Said bond wa$ exe¬ 
cuted and delivered to the District of Columbia bn or 
about February 10, 1931. In order to secure thb ap¬ 
proval of the Commissioners to this bond, the j New 
Jersey Company, in compliance with the practipe of 
the Commissioners mentioned, and pursuant to tlje re¬ 
quirements of the New York law, executed and deliv¬ 
ered to the District of Columbia, on or about the same 
date, separate written contracts under seal with each 
of the defendants, United States Casualty Company, 
Sun Indemnity Company, General Reinsurance Corpo¬ 
ration, Great American Indemnity Company, Th^ Ex¬ 
cess Insurance Company of America, Guardian Cas¬ 
ualty Company, and Franklin Surety Company. By 
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the terms of each of these agreements each of said 
defendants, for a consideration paid them by the New 
Jersey Company, agreed to pay to the District of Co¬ 
lumbia the ainouht of any default the bond of the New 
Jersey Company, not in excess of a maximum amount 
fixed by each agreement, and further agreed to pay to 
the District of Columbia in the event of insolvency 
of the said New Jersey Company the maximum amount 
fixed by each of said agreements. Said agreements 
also provided that the District of Columbia might sue 

thereon in case of anv default thereunder. The maxi- 

* 

mum amounts of each agreement was far in excess of 
the amount here claimed as due the plaintiffs. True 
copies of each of said agreements are attached to the 
Bills of Complaint as Exhibits. (See Record in No. 
6409, pp. 11 to 27 inch) 

On February 27,1931, shortly after the execution and 
delivery of the bond and reinsurance agreements men¬ 
tioned, the District of Columbia Commissioners ap¬ 
proved the bond of the New Jersey Company for 
$625,900. 

On or about February 10, 1931, there was executed 
and delivered by the same parties another set of agree¬ 
ments (hereinafter referred to as 44 side agreements”) 
in addition to those alreadv described. These were in 
the same amounts as the reinsurance agreements and 
were delivered by the several reinsuring companies to 
the New Jersey Company. The form of these agree¬ 
ments was different from the form of the agreements 
executed and delivered to the District of Columbia. 
These side agreements delivered to the New Jersey 
Company are all in the form of the agreement, a copy 
of which is attached to the Amendment to the Bill of 
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Complaint as Exhibit K. (See Record in No. 6409, pp. 
39 to 48 inch) 

These side agreements provided (See Record No. 
6409, page 39) that “A copy of the bond (of the New 
Jersey Company for $625,900.00) is or is to be at¬ 
tached hereto and is hereby made a part of this agree¬ 
ment.” They also provided Record in No. 6409, page 
46, last paragraph, and page 47, first paragraph, as 
follows: 


“If the Reinsurer be required under any r 


ule or 


regulation to execute a so-called reinsurance agree¬ 
ment directly in favor of the obligee of tliejbond, 
and be forced to make payment under suchj rein¬ 
surance agreement, the amount of such payment, if 
equal to or less than the amount of the Reinsurer’s 
liability, hereunder, shall be credited against such 
liability, or if greater than such liability shjall be 
repaid by the reinsured to the extent of suc^h ex¬ 
cess. 

“If any action shall be brought against the Re¬ 
insurer under this reinsurance agreement or un¬ 
der the so-called reinsurance agreement, or if any 
letter or paper shall be received by the Reinsurer 
apparently foreshadowing such action, the Rein¬ 
surer shall thereupon take charge of and com¬ 
pletely care for any such action or appareni pre¬ 
liminary procedure; and all costs, attorneys’j fees, 
and expenses incurred by the Reinsured in connec¬ 
tion therewith shall be apportioned in accordance 
with Section 2 hereof. If, however, it is found 
necessary or is deemed advisable for the Rein- 
surer to take charge of and care for, wholly or in 
part, any such action or apparent preliminary pro¬ 
cedure, all costs, attorneys’ fees, and expenses in¬ 
curred bv the Reinsurer in connection therewith 
% 

shall be apportioned in accordance with Section 2 
hereof. ’ ’ ! 


6 


In addition to the performance bond of the New 
Jersey Company, and the two sets of reinsurance and 
side agreements mentioned, there is involved another 
bond. The circumstances surrounding its execution 
were as follows: 'When the time came for the District 
of Columbia to make final payment to the contractor 
under the contract for construction of Roosevelt High 
School it was known that the New Jersey Company 
was insolvent and in process of liquidation, and that 
there were large amounts owing bv the contractor to 
unpaid material men. It was also known that the re¬ 
insurers were going to contest their liability to the un- 
paid material men. In this situation the District of 
Columbia required, as a condition to the payment of 
the balance due the contractor, that the contractor exe¬ 
cute a bond with good and sufficient surety to pay the 
unpaid material men in the event that it was ultimately 
held that the reinsurers were not liable to such unpaid 
material men. Such a bond was executed and deliv¬ 
ered bv the contractor to the District of Columbia. 
* 

The surety on this bond is the defendant, Consolidated 
Indemnity and Insurance Company, and the amount of 
the bond is ONE HUNDRED AND SEVENTY-FIVE 
THOUSAND DOLLARS ($175,000). A copy of this 
bond is attached to the Bill of Complaint as Exhibit J. 
(See Record in No. 6409, pp. 30 to 33 incl.) This bond 
provides that the bond may be joined in any suit 
against the reinsurers and that in anv such suit the 
Consolidated Indemnity and Insurance Company shall 
have the right to associate its counsel with counsel for 
claimants and to determine whether or not any appeal 
should be taken and to prosecute an appeal at its ex¬ 
pense. This bond in effect guarantees the plaintiffs 
against loss in the event the reinsurers are held to be 


not liable. The Consolidated Indemnity and Insurance 
Company is now in process of liquidation. 

The suit in No. 6416 was originally commenced at 
law, but was by direction of the trial court transferred 
to the equity side of the Court. The other two suits, 
Nos. 6409 and 6421, and as well No. 6409, followed the 
direction of the Court in No. 6416 and were filed in 
equity. The four bills of complaint, while not identical 
in language, arise under the same reinsurance an<|l side 
agreements and involve the same questions of liability. 
They were tried together in the lower Court and for 
the convenience of the Court and counsel three qf the 
four cases are briefed together on these appealsj 

ASSIGNMENTS OF ERRORS. 

I 

1 . That the Court erred in sustaining the motions 
of the defendants United States Casualty Company, 
Sun Indemnity Company of New York, General Rein¬ 
surance Corporation, Great American Indemnity Com¬ 
pany, The Excess Insurance Company of Americh and 
Guardian Casualty Company, to dismiss the several 
bills of complaint and amendments thereto. 

2. That the Court erred in dismissing the bills of 
complaint and amendments thereto as to said c[ e fen- 
dants. 

ARGUMENT. 

I. 

The Reinsurance Agreements Were Made for the bene¬ 
fit of Persons Furnishing Labor and Materials and 
They Are Entitled to Sue Thereon. 


It was the duty of the Commissioners of the District 
of Columbia under the Act of February 28, 1899, 30 
Stat. 906, c. 218, D. C. Code, Title 20, Section 47, to re- 
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quire the general contractor to execute a bond with 
good and sufficient sureties, conditioned, among other 
things, that such contractor shall promptly make pay¬ 
ments to all persons supplying him with labor and 
materials in the prosecution of the work provided for 
in the contract. Pursuant to this provision of law, the 
contractor tendered to the Commissioner his bond for 
$625,900 with the Xew Jersey Company as surety. 
The bills allege that it was the universal practice, rule 
and requirement of the Commissioners of the District 
of Columbia to limit the amount for which it would ac¬ 
cept corporate surety on contract bonds to ten per cent 
of the paid-up capital and surplus of such surety, ex¬ 
cept that if a bond in excess of ten per cent of the 
paid-up capital and surplus of such surety should be 
offered for approval it was the further practice, rule 
and requirement of the Commissioners, as a condition 
precedent to the! approval and acceptance of such bond 
so in excess of ten per cent of paid-up capital and sur¬ 
plus, to require said surety so offering said bond to 
file therewith, and as a part thereof, further and addi¬ 
tional agreement or agreements under seal between 

another suretv or sureties satisfactorv to the said Com- 

* • 

missioners as olie party, and the surety on the bond 
therewith offered to the District of Columbia as the 
other party, the obligation of said additional agree¬ 
ments being that the said other suretv or sureties 
would pay to the District of Columbia any default of 

the suretv on.the bond of the suretv to the District of 
•• • 

Columbia and that in case of such default under the 
original bond the reinsuring company might be sued 
bv the District of Columbia for the amount of such de¬ 


fault up to the penalty of its agreement. The bills 
further allege that upon compliance with these require- 
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ments and the filing with the Commissioners of j such 
additional agreements, it was the practice of the Com¬ 
missioners to approve each and every one of jsuch 
agreements as being a compliance with the provisions 
and requirements of said Act of February 28, jlS99, 
supra. The bills further allege that this practice rule 
and requirement of the Commissioners was well known 
1 o each of the defendant reinsurance companies; that 
the bond of the New Jersey Company was in exedss of 
ten per cent of its paid-up capital and surplus; that the 
contracts of the defendant reinsuring companies jwere 
executed by them in order to meet and comply jwith 
said requirements and with the intent of assuring the 
prompt payment for labor and material used ifi the 
prosecution of said work to all persons furnishing the 
same in the event of the default of said National Con¬ 
struction Company to pay the same in accordance with 
its contract with the .District of Columbia; and that- 
said Commissioners withheld their acceptance of the 
original bond until these reinsuring bonds were!filed 
and then approved said original bonds and reinsuring 
bonds as being good and sufficient sureties in accor¬ 
dance with said act of Congress. The original |bond 
for $625,900 and the several reinsuring bonds wefe all 
dated February 10, 1931. Two things should be looted 
particularly regarding these reinsurance bonds. First, 
the District of Columbia, the obligee named in the orig¬ 
inal bond, is given the right to sue the reinsuring com¬ 
panies. Second, the reinsuring companies undertake 
to be responsible for any default of the original surety. 
Copies of these reinsurance agreements will be found 
in Record of No. 6409, pp. 11-27 inch j 

It is not contended by the reinsuring companies! that 
the District of Columbia could not sue them in cake of 
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default under the bond of the general contractor. They 
could not make ativ such claim in view of the fact that 


the reinsurance contracts specifically give the District 
of Columbia the right to sue. But it is said that the 
District of Columbia mav only sue if it is damaged and 
that suit mav not be brought against the reinsuring 
companies by or on behalf of persons furnishing labor 
and materials. This is tantamount to saying that the 
Commissioners were diligent to see that thev dis- 
charged their duty under the statute in a very prudent 
manner as far as the District of Columbia was con¬ 


cerned, but that 1 thev were not concerned with their 
duty to see that labor and material men were properly 
protected. This'does such violence to the proprieties 
of the situation as to warrant the instant rejection of 
any such theory' The work was a public work and 
labor and material men were deprived of their right 
to file liens if their bills were not paid. The bond of 
the general contractors was substituted for the liens. 
It was just as much the duty of the Commissioners, un¬ 
der the statute, to see that a proper bond was furnished 
to protect labor and material men as it was to require 
a sufficient bond to protect the District of Columbia. 
They recognized that the bond of $625,900 furnished 
bv the general contractor was too large a bond to be 
accepted from one company, and before approving it 
they required the filing of these reinsuring contracts 
containing the provision authorizing the District of 
Columbia to sue in case of any default under the origi¬ 
nal bond. We say, therefore, that it clearly appears 
from the allegations of the bills and from the face of 
the reinsuring bonds, that these bonds were made for 
the benefit of labor and material men, and that a right 
of action lies against said reinsuring companies by per¬ 
sons furnishing' labor and materials for which they 


n 


have not received payment. The Commissioners pi the 
District of Columbia in requiring reinsurance were act- 

i 

mg' in pursuance of their dual obligation to adequately 
protect both the Municipal Corporation and material 
men; and the District of Columbia as obligee under the 
bond was recognized by all as a mere trustee fcjr ma¬ 
terial men. (See Equitable Surety Company v. U. S. 
ex rel. McMillan, 234 U. S. 448.) 

It is further alleged in the bills of complaint that at 
the time of the execution and delivery of the aforesaid 
reinsurance agreements, that each of said reinsuring 
companies also delivered to the New Jersey Company 
a certain other so-called side agreement in fofm as 
shown in Exhibit K, page 39 of the Record in No. 6409, 
for which they received the consideration therein set 
forth. These agreements provided that a copy jof the 
bond of the New Jersey Company for $625,900 i^ or is 
to be attached thereto and made a part thereof, tinder 
these circumstances the repetition in the reinsurance 
agreement of the words of the Statute and of the orig¬ 
inal bond as to protection of labor and material men is 
not essential. They are incorporated therein by refer¬ 
ence to the original bond, which contains them, which is 
made a part of the reinsurance agreement. Tin; deci¬ 
sion of this Court in Peake v. United States, 16 Ap¬ 
peals, D. C., 415, 422, is decisive on this point. There a 
surety company sought to avoid liability because the 
words of the statute regarding the protection of labor 
and material men did not appear on the bond and hence 
it was claimed that the bond did not inure to their 
benefit and they could not sue thereon. The Court said 
(p. 422): 

“The simple question is, whether the bond in 
controversy contains certain words, the sufficiency 
of which is not contested if they are found in the 
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4 


bond. AVe hold that they are found in the bond, 
because they are found in the contract which ac¬ 
companies the bond, and which is made an integral 
part of it. The utmost that can reasonably be 
said, if that much, is that thev are written in the 
wrong place. But that they are written in the in¬ 
strument clearly and distinctly and without possi¬ 
bility of being mistaken or misunderstood, we have 
no doubt. ” 


See also: Tyrer v. Chew, 7 App. D. C. 17G; Spier v. 
U. S ., 31 App. D. C. 47(3; Daughtry v. Maryland Cas¬ 
ualty Co., 48 Fed. 2nd, 78(3; and Maryland Casualty 
Co. v. Fonder, 31 Fed. 2nd, 881. 

So here the provision of the original performance 
bond is made a part of this second set of side agree¬ 
ments between the New Jersey Company and sev¬ 
eral reinsuring companies because those agreements 
provide that the original performance bond shall be at¬ 
tached thereto and made a part thereof. Heading the 
provisions of the original performance bond into these 
agreements, it clearly appears that the reinsuring 
companies were not only undertaking to protect the 
District of Columbia against default but were also 


undertaking to protect against any default under said 
performance bond, including failure of the general 
contractor to pay labor and material men. 

A further significant provision in the side agree¬ 
ments is the following (Record Xo. 6409, p. 4(3): 


“If the Reinsurer be required by any rule or 
regulation to execute a so-called reinsurance agree- 
ment directly in favor of the obligee of the bond, 
and be forced to make payment under such re¬ 
insurance agree, the amount of such payment, if 
equal to or less than the amount of the Reinsurer’s 




y 


4 


i 
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liability, hereunder shall be credited against such 
liability, or if greater than such liability ^hall be 
repaid by the Reinsured to the extent of such ex¬ 


cess. 


•> > 


by the 
einsur- 
of the 


Here the reinsuring companies were required] 
practice of the Commissioners to execute a r 
ance agreement directlv in favor of the obligee 
bond, to wit, to the District of Columbia, and the side 
agreements therefor provide that any recovery against 
them under such bond running in favor of the cjriginal 
obligee, shall be credited upon their liability | under 
the side agreements. 

Taking therefor the allegations of the bills, t 
vision of the reinsurance agreements authorizing* the 
District of Columbia to sue for anv default under the 
performance bond, the incorporation of the perform¬ 
ance bond in the side agreements and the provision 
therein for a credit on the liability under the side 
agreement for any amount paid under the reinsurance 


le pro¬ 


agreement, and the prohibition of the Xew Yo 


■k law, 


it is clear that these reinsurance agreements were 

made not onlv for the benefit of the District of Colum- 
* 

bia but for the benefit of persons furnishing labor and 
materials in the construction of the building. 

It is alleged in the bills of complaint that the rein¬ 
surance agreements were executed and delivered with 
4 ‘the intention and for the express purpose * * * of 
assuring the prompt payment for labor and materials 
* * * to all persons furnishing the same” (Record 
Xo. G416, p. 7). The bonds of reinsurers are to be 
liberallv construed so as to give force to their full in- 

» v. - 

tendment, as evidenced bv all the facts and circum- 

7 V 

stances surrounding their execution and delivery and 
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especially construed so as to protect persons furnish¬ 
ing materials or labor as contemplated by statute. The 
rule of strict is si mi juris does not apply. U. S., Use of 
Hill v. American Saret// Co., 200 U. S. 197, 50 L. ed. 
437; Equitable Surety Co. v. U. S., 234 U. S. 448, 58 
L. ed. 1394; Iloyal Indemnity Co. v. Northern Granite 
Co., 12 A. L. R. 378 and note thereto beginning at page 

•>c»> 

oo-. 

The lower Court first denied relief at law on the 
theory that the labor and material men were not par¬ 
ties to the reinsuring bonds and hence could not sue at 
law on a sealed instrument. The suits in equity were 
then filed. We believe that the facts alleged make the 
reinsuring bonds; obligations entered into pursuant to 
the statute and hence entitle persons furnishing labor 
and material to sue at law. The United States District 
Court for the Western District of Louisiana, in a sim¬ 
ilar case, United States for the use and benefit of 
Buckelew Hardware Co. v. Union Indemnity Co., et al., 
decided February 16, 1934, and reported in 6 Fed. 
Supp. at page 360, sustained an action at law by labor 
and material men against the reinsuring company, 
using the following language (p. 366): 


“As to the contention that the furnishers of 
labor and material cannot sue upon the reinsur¬ 
ance bond in favor of the United States, upon 
which the International Reinsurance Corporation 
is surety, I am of the opinion that this is an obli¬ 
gation in favor of the United States upon which 
it could have sued the same as the one signed bv 
the Union Indemnity Company, and for that rea¬ 
son it was taken to protect both the government 
and said claimants. I see no reason whv the gov- 
eminent might not accept two or more bonds with 
separate sureties for this protection, or any ad¬ 
ditional bond or security given for the same pur- 


pose cannot be availed of by either the govern¬ 
ment or the furnisher of labor and material^. The 
statute does not describe the number or arhounts 
of ‘usual penal bonds’ which may be given, and 
any such bonds given for the declared purposes of 
the law I believe fall within that categorv.l This 

• C” * 

reinsurance bond was furnished by the govern- 
ment to the original plaintiffs, along with that of 
the Union Indemnity Company, as a part jof the 
papers upon which to institute suit according to 
the statute.” 

If the Court should hold that actions at law under 
the statute do not lie under the facts of these cases, 
there is ample authority to sustain these actions in 
equity. 

In 77 A. L. R. at pages 21 to 214, inclusive, jvill be 
found an annotation entitled “ Right of person fur¬ 
nishing material or labor to maintain action oh con¬ 
tractor’s bond to owner or public body,” etc., tlje sub¬ 
ject is summed up by the annotator on page 212, jas fol¬ 
lows : 

“Applying the American doctrine by w'aich a 
third party for whose benefit a contract is made 
may enforce the same, the overwhelming weight 
of modern authority, as shown in the foregoing 
pages, permits a recovery by laborers, material¬ 
men, and subcontractors on the bonds of contrac¬ 
tors, whether for public or private work, where 
the bonds are conditioned for their benefit and 
are intended for their protection. This principle 
applies although there is no statute requiring such 
bonds, or providing that such persons mhv sue 
thereon, and although the persons seeking) a re¬ 
covery are not named in the instrument, Except 
as a class, and although the bond does ijot ex¬ 
pressly provide that it shall inure to the beiiefit of 
such persons or that thev mav sue thereon. 1’ 

i. * 4/ 
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In the recent case of Hartford Accident <0 Indemnity 
Co. v. IT. cl* J. Knox Xct cO Twine Co.. 150 Md., 40, 132 
Atl. 2(51, (1925), the Court held: 

“The authorities heretofore cited would seem 
to establish that in Maryland the old rule that a 
surety is a favorite of the law no longer applies 
to sureties who engage in the bonding business for 
a prolit: that without regard to any statute, a con¬ 
tractor's bond can be so drawn as to cover the 
claims of those furnishing labor and material and 
when so drawn a suit on it can be maintained bv 
the obligee for the use of those with such claims; 
and that the question of whether or not such a. 
bond does cover such claims is one of intention, to 

be determined bv the meaning of the covenants 

« ^ 

and conditions of the bond.'’ 

See also By ram Lumber cC Supply Co. v. Page, 109 
Conn. 256 (1929). 

And in the case of Fidelity cO Deposit Company of 
Baltimore, Maryland , v. (). S. Rainer for use of Mann- 
faeturers' Warehouse Co.. 220 Ala. 262, 125 So. 55 
(1929), the Court, on rehearing, reversed its former 
holding and held: 

“We recognize the high authority of decisions 
relating to kindred bonds, some probably not dis¬ 
tinguishable from this, which led to the conclusion 
expressed in our original opinion. Since then a 
well considered case from the Supreme Court of 
Connecticut, Byram Lumber & Supply Co. v. Page, 
has been published, 109 Conn. 256,14*6 A. 293. The 
illuminating article of Mr. Corbin on the subject, 
Yale Law Journal, November, 1928, p. 1, has been 
studied. 

“Other cases dealing with the same form of 
bond are: Hartford Accident & Indemnity Co. v. 
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\Y. <k J. Knox Net & Twine Co., 150 Aid. -40, 132 A. 
261; Mansfield Lumber Co. v. National Surety Co., 
176 Ark. 1035, 5 S. W. (2d) 294; Pittsburgji Plate 
Glass Co. v. Fidelity & Deposit Co., 193 N.jC. 769, 
138 S. L. 143; American Surety Co. v. DjeWald, 
30 Ga. App. 606, 118 S. E. 703. * i 

“True as suggested, the Maryland and Arkan- 

rounds 
fficient 
cisions 


mthor- 
ore us, 


sas decisions might have been placed on g 
stated in public building cases; but it is si 

to sav they were not so considered. The dc 

• «/ 

are placed upon principles we have sought tjo state 
in this opinion. 

“It thus appears the decided weight of < 
itv, dealing with the bonds of the form bef 
supports the view that the stipulation in favor 
of parties furnishing labor and material j is for 

their benefit, and thev mav sue thereon.” 

• • 

The Maryland, Connecticut and Alabama cases cited 
involved bonds on private construction where no stat¬ 
ute was involved, and where the right of lien existed, 

and were actions at law. Thev are cited to show how 

* 

far the courts have gone in permitting labor and ma¬ 
terial men to recover on bonds made for their benefit, 
but to which they were not parties. In public building 
cases, the reason for enforcing such contracts is 
greater because no lien is allowable against public 
property. 

In United States use of IIill v. American Surety Co. 
(1906), 200 U. S. 197, 50 L. ed. 437, the Court said: 

“The courts of this country have generallv 
given to statutes intending to secure to those fur¬ 
nishing labor and supplies for the construction of 
buildings a liberal interpretation, with a view of 
effecting their purpose to require payment to those 
who have contributed by their labor or material 
to the erection of buildings to be owned and en- 
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joyed by those who profit by the contribution of 
such labor or materials. Flagstaff etc. Co. v. Cul¬ 
lens, 104 U. S. 176,177. And the rule which permits 
a surety to stand upon his strict legal rights, when 
applicable, does not prevent a construction of the 
bond with a view to determining the fair scope and 
meaning of the contract in the light of the lan¬ 
guage used and the circumstances surrounding the 
parties. Ulster Countv Savings In. v. Young, 161 
N. Y. 23, 30; 51 N. E. 483. 

“As against the United States, no lien can be 
provided upon its public buildings or grounds, and 
it was the purpose of this act to substitute the obli¬ 
gation of a bond for the security which might 
otherwise be obtained bv attaching a lien to the 
property of an individual. The purpose of the 
law is, as its title declares: ‘For the protection 
of persons furnishing materials and labor for the 
construction of public works.’ If literally con¬ 
strued, the obligation of the bond might be limited 
to secure only persons supplying labor or mate¬ 
rials directly to the contractor, for which he would 
be personally liable. But we must not overlook, in 
construing this obligation, the manifest purpose 
of the statute to require that material and labor 
actually contributed to the construction of the pub¬ 
lic bulling shall be paid for, and to provide a se- 

curitv to that end.” 

* 

We think the language used in the reinsuring bonds 
and the circumstances surrounding the parties clearly 
shows that the reinsuring bonds were made for the 
benefit of persons furnishing labor and material. The 
obligee in the original performance bond, the District 
of Columbia, is given the right to sue, and the bond by 
its terms covers any default under the original per¬ 
formance bond. 

In the Court below, appellees placed considerable 
reliance upon the opinion of the Court in the case of 
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United States to the use of Colonial Brick Corpora¬ 
tion, et al. v. Federal Surety Co., et al., decided by the 
Circuit Court of Appeals for the Fourth Circuit on 
October 2, 1934, and reported in 72 Fed. Rep. 2nd, p. 
964. An examination of that opinion, will clearly indi¬ 
cate that the Court was of the view that in cases like 
the ones at bar, a right of action would lie. The Court 
said (p. 968): 

4 ‘If we were to adopt this conclusion, we should, 
in effect, repudiate the settled rules of the law of 
reinsurance to which reference has been made. 
AVe do not have here, as in the cases last cited, an 
agreement of the reinsuring companies to "be di- 
rectlv liable to the original insured. Such con- 
tracts a reinsurer is competent to make; bull they 
differ materially from those of the standard form, 
wherein, as in this case, the promise is thit the 
reinsurer insures the surety or reinsured imder 
a specified contract against loss thereunder. To 
construe this language as a direct obligatibn to 
the insured would be a distortion of its obvious 
meaning. ’ ’ 

But in the cases at bar we have contracts of | rein¬ 
surance where the original obligee under the perform¬ 
ance bond, the District of Columbia, is specifically 
given the right to sue, and the reinsurance bond covers 
any default under the performance bond. 

In the case of Meyer v. National Surety Co., 90 N. J. 
Law 126, 100 Atl. 164, one of the cases referred by 
the Court in the Colonial Brick Co., case, supra, as 
sustaining a right of action by a labor and material 
man against a reinsuring company, (and an actibn at 
law) the Court said: 

I 

“It is always competent for the reinsuring com¬ 
pany to agree to be directly liable to the original 


I 

i 
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policy holder. As we read the reinsurance agree¬ 
ment, that- is what the defendant company in this 
case agreed to do.” 


Another case cited bv the Court in the Colonial Brick 
Company case, supra, as sustaining a right of recovery 
against a reinsuring company, is Globe Xational Fire 
Insurance Company, Appellees , v. American Bonding 
c£’ Casually Co.. Appellants, 198 Iowa 1072, 195 X. W. 
728, 200 X. IV. 737, 35 A. L. I\. 1341. This was a suit in 
equity. The Court, after stating the general rule that 
no action can be 1 brought bv a beneficiarv under a mere 
reinsurance contract, said: 


“With these statements of the law, we turn now 
to the evidence upon which appellee relies to take 
the case out of the general rule and allow the 
obligee on the bond to recover in a direct action 
against the reinsurers. Edd G. Doerller, presi¬ 
dent of the Globe National Fire Insurance Com¬ 


pany, called as a witness in its behalf, testified as 
follows: 

“ ‘I am president of the Globe Xational Fire In¬ 
surance Company. I have been in the employ of 
said company from 1917 up until the present time. 
Was secretary and general manager up until Jan¬ 
uary, 19'20, and president and general manager 
from January 1, 1920, to the present time. I en¬ 
tered into negotiations with Gus Elbow, president 
of the American Bonding & Casualty Company, 
for a depository bond to cover the deposit of the 
Globe Xational Fire Insurance Company in the 
Union Trust <Sc Savings Bank, or, at that time, the 
Bankers Loan & Trust Company. These nego¬ 
tiations were oral. 


“ ‘The American Bonding & Casualty Company 
was a corporation which had been organized a 
short time prior to the execution of the bond, Ex¬ 
hibit 1. 

“ ‘The account of the Globe Xational Fire 
Insurance Company in the Bankers Loan & 
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Trust Company fluctuated, and tlie company 
felt it would be best to have a depository 
bond, and I called in Gus Elbow, president or the 
American Bonding & Casualty Company, and dis¬ 
cussed the question with him, and asked for a 
$50,000 bond, and we paid the premium at that 
time, and I said to Gus, the American Bonding & 
Casualty Company being a new company, we 
would not care to place all our eggs in one basket, 
unless he protected himself by insurance, and I 
wanted to know what reinsurance he would fyave, 
and on what basis. When he issued the bond! and 
delivered it to me, the agreement was that he was 
to phone me and tell me what reinsurance it was 
on. * * * 

“ ‘I asked Gus Elbow to come over to the 
office and discuss with me the cost and placing 
of a depository bond on our deposit in the Bank¬ 
ers Loan Trust Company, because our account 
in the bank was a fluctuating one, and we wanted 
protection for our funds, and I told Mr. Elbow it 
was perfectly satisfactory, provided he would get 
reinsurance on this bond; that the American Bond¬ 
ing Casualty Company was a small, new com¬ 
pany, and the first few years of existence of a mew 
company are delicate years, and on account of our 
deposit, the company did not want to take the 
chance of losing its funds in the bank in event any¬ 
thing should happen. He agreed to place insur¬ 
ance to cover his bond, and phoned me, giving the 
list of the companies that he had placed it with. 
He went back to the office, and later called me, land 
gave me the names of the companies. * i * 
He delivered the depository bond to me, and we 
paid the premium’.” 

“This testimonv is not contradicted. If! the 
several contracts, in terms, purport to have been 
executed for the benefit of appellee, it is in the 
portion quoted above. The bond executed by the 
Bankers Loan & Trust Company as principal, and 
by the American Bonding & Casualty CompanV as 



surety, is referred to in the portion of the contracts 
quoted, and is the particular obligation of the 
bonding company which the contracts undertake 
to indemnify against loss. This provision of the 
several contracts served, of course, to identify the 
risk assumed, and at the same time to apprise the 
reinsurers that the purpose of the bond was to 
protect appellee against loss on account of de¬ 
posits entered with the Bankers Loan & Trust 
Company. The record does not disclose that ap¬ 
pellants had notice of the oral conversation or un¬ 
derstanding between the president of appellee in¬ 
surance company and the president of the bonding 
company, but we fail to see how this circumstance 
materially affects the relations or the rights of the 
parties. But one premium was paid the bonding 
company for the insurance, and it was paid with 
the understanding that the risk would be reinsured 
and the names of the reinsuring companies fur¬ 
nished appellee. The purpose of Doerfler, as 
the agent of the appellee, in demanding of Elbow, 


the representative of the bonding company, that it 
reinsure its risk, is evident. The bonding com¬ 
pany was a ilew concern, and not yet in a financial 
condition to satisfy Doerfler to accept it as a 
surety unless it strengthened its ability to pay a 
loss, if one should occur, by taking out insurance 


on its own [behalf for that purpose. In other 
words, appellee accepted the bonding company as 
a surety only upon condition that it reinsure the 
risk for its benefit. All of the parties to the trans¬ 
actions were engaged in the insurance business 
and, of course, were familiar with the manner in 
which such business was transacted. Both Doer¬ 
fler and Elbow knew that the premium paid would 
be divided by the bonding company with some re¬ 
insuring company or companies. 

“So far as anything is shown by the record, ap¬ 
pellants desire only to be released from liability 
upon payment of the loss. They do not represent 


the general creditors of the bonding company!, and 
a discharge from liability by the payment of a 
judgment in favor of appellee, or the receiver, 
is all they have a right to claim, in the absence of 
a defense upon the merits. The defense ijrged 
against the right of appellee to recover is tfyat it 
is not the real party in interest, and the onllc de¬ 
fense set up against the right of the receiver to 
recover upon the cross-petition is that no pajrt of 
the loss has been paid. This defense cannot be 
sustained. The plea of appellants that recovery, 
if awarded in favor of the receiver, can onjy be 
for the benefit of general creditors, does not Effect 
their liability to the receiver upon the issued ten¬ 
dered by the cross-petition. If the theory of ap¬ 
pellants that the recovery in favor of the receiver 
can only be for the benefit of the general creditors, 
then the protection sought by appelle^ in 
good time and before the surety was accepted 
will be practically dissipated and losj to 
it. This action is in equity, and it seems Ijo us 
that as the clearly established purpose of Doqrfler 
was to secure complete indemnity against lois on 
account of deposits made by his principal witji the 
Bankers Loan & Trust Company, that as the rein¬ 
surance was procured by the bonding company in 
pursuance of the mutual agreement and under¬ 
standing of the parties, the contracts therefor 
were entered into for the benefit of appellee. Is a 
court of equity without power to give effect to the 
mutual agreement and understanding of the | par¬ 
ties thus clearly shown, or must it permit recov¬ 
ery only in favor of the receiver, for the benefit of 
general creditors? It seems to us that, notVith- 
standing the well established general rules to 
which we have heretofore referred, a couift of 
equity, under the facts of this case, must either 
award judgment in favor of plaintiff against ap¬ 
pellants, or in favor of the receiver upon the (pross 
petition against them, and direct that the proceeds 




of such judgments be applied to discharge the ob¬ 
ligations of the surety upon its bond. The bond¬ 
ing company joins with appellee in asking that the 
contracts be held to have been entered into for the 
benefit of appellee, and that the proceeds of the 
recovery, so far as the same are necessary to pay 
the loss, be applied to that purpose. We shall take 
the shorter course, and sustain the judgment en¬ 
tered in the court below in favor of appellee. Nor 
do we deem it necessary to reverse the judgment 
entered in favor of the receiver for tlie use and 
benefit of appellee. Surely, the general creditors 
of the bonding comnanv cannot in this situation 
complain of appellants or assert further liability 
against them. This result does complete equity. 
It is in harmony with the mutual intention of the 
obligee and the surety on the bond.” 


In Annotation to the last mentioned case, appear¬ 
ing in 35 A. L. It. 1348, it is said (p. 1351) : 

“Where, however, the contract of reinsurance 
is more than a mere contract of indemnity, and is 
made for the benefit of the policy holders of the 
reinsured,’arid assumes the liability of the latter 
upon its policies, the liability of the reinsurer may 
be directly enforced bv the insured, or his 
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privies.” Citing many cases. 


The decision of U. S. District Judge Wav of the 
Eastern District of Virginia, in the case of United 
States to the use of Hutchins v. Batson-Cook Com¬ 
pany, decided July 6, 1933, was relied on by appellees 
in the Court below. But that decision appears to dis¬ 
tinctly hold that the reinsuring bond there under con- 

• W 

sideration did not expressly or impliedly undertake 
to guaranty the faithful performance of all the obliga¬ 
tions of the performance bond. 


The Suits May Be Maintained in Equity. 

If it be conceded, as we think it must be, that, the 


reinsurance bonds were made for the benefit of 


labor 


and material men, is the Court powerless to gi^e re¬ 
lief? If suit cannot be brought at law, under the Stat¬ 
ute, or because of the doctrine in force in the District 
of Columbia prohibiting* suit on a sealed instrument 
by one not a party thereto, can equity g*ive relief t We 
think it can. It was so held in the Iowa case just! cited 
at leng*th and the Supreme Court of New Hampshire 
(a common law jurisdiction) in the case of Toner v. 
Long, 79 N. II. 458, in a well considered opinion sus¬ 
tained the jurisdiction of equity to give relief to labor 
and material men where the law was powerless to aid 
them. The Court, in part, said (pp. 459-461): 

‘‘ That the original contract between the city 
and the contractor did not expressly provide that 
the contractor should pay for the labor employed 
and the materials used in the construction 4f the 
buildings, which he agreed to build for the city, 
lie and the Fidelity and Deposit Company, as 
suretv in the bond which lie gave to the cjtv to 
secure the faithful performance of his contract, 
agreed to ‘pay for all labor performed or fur¬ 
nished and for all materials used in the fulfilment 
of said contract.’ The contract and the borjd to¬ 
gether constituted an entire agreement; and the 
supplemental provision in the bond in regafrd to 
the payment of the labor and the material^ fur¬ 
nished is not to be rejected because it was noj; also 
contained in the contract. It was clearly a provi¬ 
sion upon which the minds of the parties met and 
was designed to express their intention that the 
payment for the labor and the materials which the 
contractor should use in the construction of the 
buildings and for which the city was to pay him, 


should in turn be paid by him to the parties en¬ 
titled to it, or to the parties employed by him to do 
the necessary work and to furnish the necessary 
supplies. The language used is not vague, indefi¬ 
nite or ambiguous, and its meaning is not open to 
doubt. If, as is urged by the surety company, the 
intention was merely to promise that in case the 
city should avail itself of the provision in the con¬ 
tract to furnish labor and materials upon the fail¬ 
ure of the contractor to perform the work satis- 

factorilv the contractor should reimburse the citv 
* * 

therefor, it is somewhat peculiar that the provi¬ 
sion in the bond is not thus confined in its applica¬ 
tion; and moreover it would be an unnecessary 
provision since the city was authorized to deduct 
what it miidit expend on that account from the 
money that might be due the contractor. The rea¬ 
sonable construction of the clause in question is 
that if the contractor failed to pay a sub-contrac¬ 
tor like the' plaintiffs for work and materials fur¬ 
nished bv them the securitv afforded bv the suretv 
company would be available for his benefit. 

“But it is contended that if such was the inten¬ 
tion of the parties, the city had no power to enter 
into the contract which was for the sole benefit of 
strangers, who were not only parties to it in a 
technical sense but furnished no consideration for 
the promise. As a further reason, for this conten¬ 
tion it is suggested that the city as a municipal 
corporation had no legal interest in the question 
whether the contractor paid the plaintiffs what he 
might be owing them on account of work and ma¬ 
terials, or whether the latter should receive com¬ 
pensation from any other source. Whatever force 
there might be in these suggestions in an action 
at law, the facts do not warrant their application 
and adoption in this suit, which is a bill in equity 
governed by equitable principles. One evident pur¬ 
pose of the execution of the bond was to furnish 
securitv for the subcontractors, whoever thev 
might be. That they did not directly participate 
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in the agreement is no reason why, having provided 
labor and materials for the construction of the 
buildings and having no lien thereon, they should 
have no remedv on the bond for their com oensa- 
tion in default of payment by the contractor. The 
security was furnished in part for their benefit. 
‘If for technical reasons the law is powerless to 
enforce the duty, equity is subject to no such! weak¬ 
ness.' Hunt v. Association, 68 N. H. 3051 308; 
Keene Five Cents Saw Bank v. Herrick, 62, N. H. 
174; Baker v. Bryan, 64 la. 561, 566. ‘The pro¬ 
ceeding is in eouitv and not at law. The facts that 
the plaintiff’ is in no way a party to the contract 
of indemnity, that he paid no part of the consid¬ 
eration, that the contract was one exclusively be¬ 
tween tlie Paper Company and tlie Insurance Com¬ 
pany for the protection of the former, upon which 
reliance is placed, are not decisive in equity.’ 
Sanders v. Insurance Co., 72 X. H. 485, 500; Holt 
v. Bank, 62 X. H. 551. [ 

“The further contention that the citv libd no 
power to enter into a contract which was intended 
to operate for the benefit of third parties, wfio sus¬ 
tained no relation of privity to it at law, hnd in 
whose undertaking the citv was not legallv inter- 
ested and to whom it was not legally liable t|o pay 
for their services, disregards what may be termed 
the incidental power of the city when exercising 
its undoubted right (as, for instance, its ri^ht to 
contract for the erection of municipal buildjings), 
and its interest in having its proper work d<t>ne in 
a proper way. It is not true that it had n<j) sub¬ 
stantial interest in having the work which wa^ done 
by the plaintiffs well done, or that it was a flatter 
of indifference to it whether the plaintiffs were 
amply secured by a bond in their favor. To Secure 
the best results the obligation of the surety jfco the 
sub-contractors might seem to the city to i\>e de¬ 
sirable, as an incident of its contract for th^ con¬ 
struction of the buildings. The payment bf the 
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premium to the surety was equivalent to the estab¬ 
lishment of a trust fund in the hands of the surety 
for the benefits of the plaintiffs, if the contractor 
failed to pay them for their services. Hunt v. As¬ 
sociation, supra. And for this reason, if for no 
other, the city had authority for its own protec¬ 
tion and advantage to require the insertion in the 
bond of the clause in question. 

“The fallacv of the argument for the suretv 

i • v i 

company appears in the assumption, that the obii- 
gee of the bond had no interest in the performance 
by tlie contractor of his duty to pay the sub-con¬ 
tractor for the labor he performed and the mate¬ 
rials he furnished. If that assumption were jus¬ 
tified upon the facts, it may lie that the plaintiff 
would be regarded as a stranger to the contract, 
and hence foi* lack of privite would not be entitled 
to enforce the contract. But the city, as we have 
seem was directlv and legallv interested in having 
the bond secure the pavment bv the contractor of 
what might become due for labor and materials 
furnished to'him in the proper construction of the 
buildings. ’ The city represented in'this respect not 
only itself but the prospective subcontractors, who 
having fully performed their agreement with the 
contractor are in equity authorized to maintain 
this suit to reach the fund established for their 
benefit at the request of the city. The surety com¬ 
pany has no just ground to object that it is com¬ 
pelled to perform its agreement, upon a mere tech- 
nicalitv which in fact does not exist. The right of 
the plaintiffs to a decree in their favor is as clear 
as the right of the city to incorporate in the bond 
the clause in question. To hold otherwise would 
be to deny the power of the city to protect itself 
in the manner suggested. The intention of the 
parties was that the plaintiffs whoever they might 
be should have the right to enforce this provision 
of the bond, which was executed for the protection 
of the city and for the benefit of the plaintiffs; and 


no rule of law or equity requires the court to ren¬ 
der that intention ineffectual or abortive. \Yhile 
the promise of the obligor, by which the surety 
company in effect established the fund, wasitech- 
nically to the city, the equitable beneficiaries!were 
the parties who furnished the labor and materials, 
and as such they may maintain the action in jtheir 
own name. Lloyd’s v. Harper, 16 Ch. DivJ 290, 
309. ‘ | 

“These views are amply sustained by the threat 
weight of authority. In 2 Dill. Mun. Corp.i (5th 
ed.) 1266, the following lucid statement renders 
further discussion of this subject unnecessary: ‘In 
the exercise of its general power to contract and 
without exnrcss statutory authority, a citv may 
require a contractor to give a bond conditioned 
for the payment of such persons as shall supply 
materials or furnish labor. The exaction of this 
bond is within the ordinary administrative duties 
of the officers of the citv, although there may be no 
statute expressly requiring it. By entering into 
the contract the citv clothes the contractor with a 
certain degree of credit, and it is to his interest 
that those furnishing labor and material to thd city 
should know that they are justified in relying on 
the credit of the contractor. A reasonable cer¬ 
tainty that materials and labor will be paid re¬ 
moves the temptation to furnish inferior work and 
materials which always exists when dealing with 
persons of uncertain credit. The bond therefore 
operates to protect the city and is for its interests. 
There is also a moral obligation which the city may 
recognize (although it is not bound to do so), that 
the city should so far as possible protect laborers 
and mechanics and see that they are not sufferers 
by the construction of the work. Laborers, me¬ 
chanics, and materialmen are not permitted, in the 
absence of express statutory provision to file liens 
upon public property, and a bond conditioned for 
their payment is their only protection. Hence, the 
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weight of authority is to the effect that a bond 
conditioned for their payment may be exacted 
without express statutory authority and the per¬ 
son for whose benefit the bond is made, i. e., the 
materialman; mechanic, or subcontractor, may 
maintain am action upon it to recover any sums 
due them.” (Citing cases.) * * * 

“The surety company also excepted to the ad¬ 
mission of evidence that after the plaintiffs had 
performed a part of the work under their con¬ 
tract with the contractor they declined to proceed 
further on account of the financial condition of the 
latter, who thereupon informed them of the provi¬ 
sions of the bond, and that reiving on that security 
they completed their contract. Upon the theory 
above indicated that the plaintiff’s rights are not 
dependent upon their actual participation in the 
making of the contract or knowledge of its exis- 
tence at that time, the evidence would seem to be 
unimportant, except as showing they had per¬ 
formed the contract. Whether tliev were entitled 

% 

to enforce the trust obligation of the surety com¬ 
pany established for their benefit does not involve 
an inquiry as to the time when they learned of the 
trust oi* whether they performed the work in ig¬ 
norance of its existence. Such matters are imma¬ 
terial. As was said in United States Gypsum Co. 
v. Gleason, 135 Wis. 539, 546: ‘ Since, then, the 

bond here in question secures the persons who fur¬ 
nished materials used in the construction of the 
county’s buildings, it follows that plaintiffs, who 
furnished material so used and for which the prin¬ 
cipal contractor has not paid, have the right to en¬ 
force payment under the bond by action directly 
against the bondsmen. This right is well estab¬ 
lished, though they had no knowledge of the prom¬ 
ise when made or had not expressly assented 
thereto before bringing the action, and the right to 
enforce such contract for their benefit continues 
while the bond is in force.’ Hunt v. Association, 
supra (p. 307).” 


31 


And we believe that the right to bring these acjtions 
in equity can be sustained under the doctrine of teller 
v. Ashford , 133 U. S., 610, 624; 33 L. ed. 610 at Ipagc 
673, where it was held that— 

“In equity, a creditor may have the benefit of 

all collateral obligations for the payment of the 

debt, which a person standing in the situation of 

a suretv for others holds for his indemnity.’ t 
• » 



Grand Lodge , 98 U. S. 123. 

CONCLUSION. 


The cases were heard in the lower court on moiions 
to dismiss the complaints. All of the allegations o^ the 
complaint well pleaded are therefor, for the purposes 
of the motions, to be taken to be true. We submit that 
on the face of the pleadings, the reinsuring companies 
clearly undertook to be responsible to the District of 
Columbia, as obligee, for any default under the per¬ 
formance bond, (which included payment to labor and 
material men) and that equity has jurisdiction to en¬ 
force this liability at the suit of persons furnishing 
labor and materials who remain unpaid therefor. We 
respectfully request therefor that the order of the 
lower court sustaining the several motions to dismiss, 
may be reversed and the case remanded for further 
proceedings. 
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IAN CASUALTY COMPANY. 


STATEMENT OF CASE. 

These cases are before this Court upon appeals 
from orders of the lower Court granting the appel¬ 
lees’ several motions to dismiss the bills of complaint, 
and the statement of the case as set forth in the ap- 


pellants’ brief is substantially correct with the excep¬ 
tion of a few minor details. 

On page 6 of the appellants’ brief, the following 
statement is made: 

“It was also known that the reinsurers were go¬ 
ing to contest their liability to the unpaid material¬ 
ism. In this situation the District of Columbia 
required as a condition to the payment of the bal¬ 
ance due the contractor that the contractor exe¬ 
cute a bond with good and sufficient surety to pay 
the unpaid materialmen in the event that it was 

ultimately held that the reinsurers were not liable 
%0 

to such unpaid materialmen.” 

In none of the bills of complaint does such a statement 
appear, nor is such statement correct. In fact the al¬ 
legation in the bill of complaint with respect to the 
execution of the bond by the Consolidated Indemnity 
and Insurance Company is to the effect that the ques¬ 
tion teas raised by the District of Columbia whether 
the reinsurance contracts adequately protected per¬ 
sons furnishing labor and material. 

On page 7 of the appellants’ brief, the following 
statement is found: 

“Suit in Xo. 6416 was originally commenced at 
Law but was by direction of the trial Court trans¬ 
ferred to the Equity side of the Court. The other 
two suits No. 6408 and Xo. 6421, as well as Xo. 
6409, followed the direction of the Court in Xo. 
6416 and were filed in Equity.” 

The facts are as follows: Xo. 6416 was originally 
filed at Law on May 31, 1933, being Law Xo. 82,774. 
On June 1, 1933, Xo. 6409 was originally filed in 
Equity. On July 25, 1933, Xo. 6421 was originally 
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filed in Equity. Thereafter, on December 9, 19^3, the 
appellant in No. 6416 filed a motion in the Law case 
No. 82,774 requesting that said case be transferred to 
the Equity side of the Court and said motion being 
consented to by the appellees the Court granted the 
motion and on December 9, 1933, No. 6416 was trans¬ 
ferred to the Equity side. Thereafter No. 6408 on 
February 9, 1935, was originally filed in Equity. One 
of the grounds in the appellees’ motion to dismiss the 
bills of complaint was that the appellants had a full, 
complete and adequate remedy at Law, and we c.o not 
want this Court to gain the impression that at any 
stage of the proceedings the lower Court decided or 
held that the cases should be filed in Equity rather 
than at Law. 

While not included in the statement of the cash, the 

i 7 

appellants on page 14 of their brief state: 

“The lower Court first denied relief at law on 
the theory that the labor and materialmen were 
not parties to the reinsuring bonds and hence 
could not sue at law on a sealed instrument. 
The suits in equity were then filed. ’ ’ 

We are quite at a loss to understand upon what basis 
this statement is made. The claims involved in these 
appeals have never been passed upon by the lower 
Court, in any suits other than as presented in the bills 
of complaint. The claims were never presented in 
any lawsuits except No. 6416, which while originally 
filed at law, was at the instance of the claimant trans¬ 
ferred to the Equity side of the Court. The lower 
Court has most certainly never denied relief at Law 
to the appellants nor has the lower Court, so far as 
we know’, ever in any law case passed upon the Ques¬ 
tions involved herein. 


QUESTIONS INVOLVED. 

Tlie real questions involved in this appeal are as 
follows: 

1. Whether or not a subcontractor or materialman 
suing upon a surety bond claimed to have been given 
in accordance with the Act of Congress dated Feb¬ 
ruary 28, 1S99, has the right to sue in Equity, or 
whether or not he is compelled to file a suit at Law. 

2. Whether or not the appellees are liable under 
their reinsurance agreements for the payment of labor 
and material. 

3. Whether or not there can be joined as defend¬ 
ants in the same suit the several appellees, their obli¬ 
gations, if any, being based upon separate and distinct 
agreements. 


ARGUMENT. 

1 . 

The Proceeding Should Be at Law and Not in Equity. 

It will be noted upon reading the bills of complaint 
as well as appellants * brief that the basis of the rights 
of the appellants, if any, to file suits upon the bond 
involved herein is the Act of Congress dated Feb¬ 
ruary 28, 1899, which is as follows: 

“Be it enacted by the Senate and House of 
Representatives of the United States of Amer¬ 
ica in Congress assembled, That hereafter any 
person or persons entering into a formal con¬ 
tract with the District of Columbia for the con¬ 
struction of any public building or the prosecu¬ 
tion and completion of any public building or 
the prosecution and completion of any public 
work, or for repairs upon any public building or 
public work, shall be required, before commenc- 
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ing such work, to execute the usual pena|l bond 
with good and sufficient sureties, with thb addi¬ 
tional obligation that such contractor or contrac¬ 
tors shall promptly make payments to a^l per¬ 
sons supplying him or them labor and Material 
in the prosecution of the work provided for in 
said contract; and any person or person^ mak¬ 
ing application therefor and furnishing affidavit 
to the department under the direction of which 
said work is being or has been prosecuted that 
labor or materials for the prosecution oj such 
work has been supplied by him or theip, and 
payment for which has not been made, sljall be 
furnished with a certified copy of said contract 
and bond, upon which said person or persons 
supplying such labor and material shall Have a 
right of action and shall be authorized to bring 
suit in the name of the District of ColuumHia or 
the United States for his or their use and bene¬ 
fit against said contractor and sureties ajnd to 
prosecute the same to final judgment and Execu¬ 
tion: Provided, that such action and its pros¬ 
ecution shall not involve the District of Colum¬ 
bia or the United States in any expense, Pro¬ 
vided, that in such case the court in which such 
action is brought is authorized to require proper 
security for costs in case judgment is fqr the 
defendant.” 

It will be seen that the appellants’ rights are en¬ 
tirely statutory, as without the statute it must be con¬ 
ceded that they would have no right to file a suit in 
the name of the District of Columbia or in their own 
name upon an instrument under seal to which they are 
not a party. 


The foregoing statute is similar in most respebts to 
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the statute known as the Hurd Law, which is the Act 
of Congress of August 13, 1894, as amended, and the 
Courts in construing the last-mentioned Act have held 
that the suit must be filed at Law and not in Equity. 

In the case of Illinois Surety Company v. United 
States , 240 U. S. 214, 60 L. ed. 609, the question raised 
was whether or not suit under the statute was a suit 
at Law or in Equity, and the Court through Mr. Jus¬ 
tice Hughes in deciding that the suit under the bond 
was one at Law and not at Equity said as follows: 

“The question has not been raised heretofore 
in this court, but it has been assumed in many 
cases that the action to be brought under the 
statute upon the contractor’s bond, whether the 
action was instituted by the United States . . . 
or by creditors in the name of the United States, 
was an action at law. United States Fidelity & 
G. Co. v. United States, 209 U. S. 306, 52 L. ed. 
804, 28 Sup. Ct. Rep. 537 . . ., a question arose 
as to the propriety of allowing a docket fee to 
each claimant. Sec. 824 of the Revised Statutes 
(Comp. Stat. 1913, par. 1378, provides for a 
docket fee of $10 'in cases at law, when judgment 
is rendered without a jury’. The Court said: 
'The allowance of a docket fee of $10 to each 
claimant appears to us to be correct. Rev. Stat. 
par. 824. The claims are several and represent 
distinct causes of action in different parties, al¬ 
though consolidated in a single suit.’ In the 
circuit and district courts of appeals, while it 
seems that objection has rarely been made, there 
has been almost complete uniformity in treating 
the creditor’s action under the act of 1905 as 
one at law ... We see no ground upon which 
the conclusion can be justified that the liability 
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of the surety on its bond is to be determined in 
equity. The contrary has been the generally ac¬ 
cepted, and we think the correct practice.”! 

A very recent case, wherein the question ^s to 
whether or not a suit under the statute could be 
brought at Equity is the case of United States, lo the 
use of Colonial Brick Corporation, et at. v. Federal 
Surety Company, et al., 5 Fed. Supp. 247, decided No¬ 
vember 20, 1933, in the District Court for the District 
of Maryland, wherein the Court stated as follows: 

“But it has finally been authoritatively de¬ 
cided that a suit brought under this sectioij. is a 

suit at Law and not a suit in Equity. Illinois 
Surety Company v. United States, to u£e of 
Peeler, 240 U. S. 214, 223.” j 

The United States Circuit Court of Appeals for the 
Fourth Circuit affirmed the decision of the lower (3ourt 
stating as follows: 

“It may be noted in passing that the pending 
suit is in Equity and that it has been authori¬ 
tatively decided that a suit brought undej: the 
Hurd Act is a suit at Law and not a s^it in 
Equity.” . 72 Fed. (2d) 964. 


Appellees Not Liable Under Reinsurance Agree¬ 
ments for Payment for Labor and Material 

In considering this question we are confronted! with 
the fact that the appellants’ rights, if any, are fcased 
entirely upon the said Act of Congress of February 
28, 1899, and, therefore, to recover against th<^ ap¬ 
pellees they must show that the bond upon which! they 
are suing is one given and provided for in that statute. 
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This Court in the very recent case of Maiatico Con¬ 
struction Company, Inc. v. U. S. A., to the use of R. 
Bland Phelps, et al., 63 W.L.R. 762, decided July 29, 
1935, in considering a bond given supposedly under 
the Hurd Law, made the following statement in con¬ 
nection with bonds of this character: 

“If the bond was not one of the nature con¬ 
templated by the statute no rights accrued to 
appellees for the reason that in such case the act 
would not authorize its execution. The same re¬ 
sult follows if it be considered a common law 
bond, for* at common law an obligation to which 
one is neither party nor privy furnishes no pro¬ 
tection to such a one.” (Italics ours.) 

The agreements of reinsurance could not have been 
given pursuant to the foregoing Act of Congress, as a 
reading of that Act will disclose on its face and, sec¬ 
ond, even if they were given in pursuance of said Act 
of Congress there is nothing in the agreements of rein¬ 
surance which make them for the benefit of material- 
men. 

The appellees are not in any way parties to the con¬ 
tract between the District of Columbia and the general 
contractor; further, they are not parties to the bond 
given by the general contractor to the District of Co¬ 
lumbia under the foregoing Act of Congress. Like¬ 
wise the contractor is not a party in any way to the 
agreements of reinsurance of the appellees. It will 
therefore be seen that there is no privity between the 
materialmen and these appellees. 

The only theory upon which the appellees can be 
held liable to the appellants is that the reinsurance 
agreements set out in the bills of complaint were 
given under the Act of Congress above mentioned. 
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Hence, if the reinsurance agreements were not ^iven 
under or in pursuance of said Act of Congress ^here 
is no cause of action set out in the bills of complaint. 

The bond which is provided for in said Act of Con¬ 
gress is, in effect, two distinct agreements, one to se¬ 
cure the Government for the faithful performance of 
the contract, and the other to protect persons win) fur¬ 
nished labor and material to the contractor, j The 
foregoing was held to be the law by the United States 
Supreme Court in the case of Equitable Surety Com¬ 
pany v. United States of America , for the use of IF. 
McMillan & Son , 234 U. S. 448; 58 L. ed. 1394, where¬ 
in the Court stated that the obligation of the bond: 

. . has a dual aspect, it being given in the 
first place to secure to the Government the faith¬ 
ful performance of all obligations which aj con¬ 
tractor may assume to it; and, in the second 
place, to protect third persons from whoni the 
contractor may obtain materials or labor; and 
that these two agreements are as distinct as if 
contained in separate instruments (Italics 
ours.) 

A reading of the bond given by the New Jersey Fi¬ 
delity and Plate Glass Insurance Company in pursu¬ 
ance of the foregoing Act of Congress and signed by 
the contractor shows that it contained the dual aspect 
of the Act, running to both the District of Columbia 
and to the material men and laborers, whereas the 
agreements of reinsurance run only to the District of 
Columbia and specifically state: 

. . it being the purpose and intent hereof to 
guarantee and indemnify the District of Ccllum- 
bia against loss under said bond of National 
Construction Co. as principal.” 


There is nothing in the agreements of reinsurance 
which can be construed as running to the benefit of 
the laborers and materialmen and it is undisputed in 
this case that in so far as the District of Columbia is 
concerned they are making no claim for any damage 
or loss sustained. An examination of the above Act 
of Congress discloses that there is no provision con¬ 
tained therein about reinsurance agreements or suits 
thereon. The Act specifically states: 

“ . . that hereafter any person or persons enter¬ 
ing into a formal contract with the District of 
Columbia for the construction of any public 
building of the prosecution and completion of 
any public works . . . shall be required, before 
commencing such work to execute the usual penal 
bond with good and sufficient sureties, with the 
additional obligation that such contractor or con¬ 
tractors shall promptly make payment to all per¬ 
sons supplying him or them with labor or ma¬ 
terial.” 

The act contemplates that the usual bond, not bonds, 

shall be executed by the contractor with good and suf- 

ficient sureties. Any act on the part of the District 

of Columbia in accepting or requiring reinsurance 

agreements in addition to such bond is wholly beyond 

its powers as such reinsurance agreements are not 

provided for in the Act of Congress. The contractor 

is not a party to the agreements of reinsurance and is 

not in anv wav bound bv the terms thereof. We 
«/ •/ * 

therefore have a situation where the appellants are en¬ 
deavoring under the foregoing Act of Congress to sue 
upon a sealed instrument, upon which instrument the 
contractor is I not liable. The Act contemplates 
throughout that the suit shall be against the contrac¬ 
tor and his sureties, that is, upon a bond upon which 
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the contractor appears as principal and a surety ap¬ 
pears as surety. It does not contemplate a suit 
against an indemnitor of the surety or an indemnitor 
of the United States, as that is the most that (fan be 
said regarding the effect or liability of these reinsur¬ 
ance agreements. There is not one word in the Act 
which gives a materialman a right to sue in the [name 
of the District of Columbia against any party! other 
than the contractor and the sureties on his bonjl. 

It is quite obvious from the foregoing that j these 
reinsurance agreements are not agreements give^i pur¬ 
suant to said Act of Congress but, on the contrary, are 
documents which the District of Columbia as a matter 
of precaution required for its individual protection in¬ 
dependent of the bond which is required under said 
Act of Congress. 

The agreements specifically state, as hereinbefore 
mentioned, that they were given for the following 
purpose: j 

“To guarantee and indemnify the District of 
Columbia against loss under said bond.” 

and to write into these agreements an obligation for 
the benefit of materialmen and laborers, the Court 
would in effect be writing a new contract for the par¬ 
ties by adding after the quotation just mentioned the 
following words: 

“and also to pay any and all laborers and ma¬ 
terialmen furnishing labor and supplies iii the 
prosecution of the work.” 

and we respectfully submit that it is not the function 
of Courts to make new agreements for the parties but 
merely to enforce agreements as they find them. The 
materialmen are given no rights against these rein- 
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surers by virtue of the agreements themselves or by 
virtue of the Act of Congress. 

The agreements of reinsurers, as is well settled, are 

mere contracts of indemnitv and in this instance were 

•/ 

to indemnifv the District of Columbia alone. The or- 
dinary contract of reinsurance operates solely between 
the reinsured and the reinsurers and creates no priv¬ 
ity whatever between the reinsurer and the person 
originally insured unless specifically provided for 
therein, and in this case the only provision provided 
for in said agreements of reinsurance was to indem¬ 
nifv the District of Columbia. 

* 

The agreements involved herein are under seal and 
it has been repeatedly held that in the construction of 
an instrument Under seal it must be strictly construed 
as bv the solemnity of attaching a seal to an instru- 
ment the parties are presumed to have included there¬ 
in all that they intended to embrace by their agree¬ 
ment. 

The appellants devote considerable discussion to the 
allegations contained in the bills of complaint concern¬ 
ing the practice of the Commissioners of the District 
of Columbia ifi accepting surety bonds from a com¬ 
pany in excess of ten (10%) per cent of the paid-up 
capital and surplus of such surety. The position of 
these appellees is that the authority of the Commis¬ 
sioners of the District of Columbia in accepting or re¬ 
quiring a bond was restricted entirely to the authority 
contained in said Act of Congress of February 28, 
1899, and any bond that they may have taken which 
was not in conformity therewith was without effect. 
The important question is the legal effect and the lia¬ 
bility imposed upon the appellees by the said reinsur¬ 
ance agreements. It is apparent that the Commission¬ 
ers realized that these reinsurance agreements did not 
protect labor and materialmen by their action in re- 
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quiring the Consolidated Indemnity and Insurance 
Company bond after the failure of the New Jersey 
Fidelity & Plate Glass Insurance Company. The ap¬ 
pellants further state that it was just as much the 
dutv of the Commissioners under the Statute to see 
that a proper bond was furnished to protect labor and 
materialmen as it was to require a bond to protect the 
District of Columbia. While this statement is prob¬ 
ably true, it adds no strength to the present position 
of the appellants, as the question is not so inhch— 
What was the duty of the Commissioners, as jit is, 
whether or not the Commissioners succeeded in per¬ 
forming that duty. Again referring to the case of 
Maiatico Construction Company, Inc. v. United States 
of America to the use of R. Bland Phelps, supra, this 
Court had the following to say: 

“Holding, as we do these views, we are obliged 
to hold that plaintiffs had no case on the bond 
taken by the Secretary of Interior. That official 
might have taken another and different bond 
under which appellees could have claimed j pro¬ 
tection or he might have taken no bond at all— 
or appellees might have taken means to protect 
themselves; but in the circumstances we have 
detailed there was no authority in the Secretary 
to take a bond under the provisions of the 0urd 
Act. And the fact that he did will not of itself 
entitle appellees to sue upon it. If the bond was 
not one of the nature contemplated by the statute 
no rights accrued to appellees for the reasoif that 
in such case the act would not authorize its execu¬ 
tion.” (Italics ours.) 

The only cases which we have been able td find 
wherein the exact question involved herein has been 
decided, that is, the liability of reinsurers for the pay- 
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ment of labor and material bills, are the cases of 
United States eti rel. Buckelew Hardivare Co. v. Union 
Indemnity Co., et al., 6 Fed. Supp. 360, in the United 
States District Court for the Western District of 
Louisiana and United States of America , ivho sues for 
the use and benefit of F. II. Hutchins v. Batson-Cook 
Company, et al.; Law No. 5597, in the District Court 
of the United States for the Eastern District of Vir¬ 
ginia at Norfolk, Virginia, both of which cases are 
cited in the appellants’ brief. 

It is true that in the first-mentioned case the Court 
did hold that the reinsurance agreements were liable 
for claims for labor and material, but the Court in its 
opinion does not give any substantial reasons for so 
holding. On the other hand in the last-mentioned 
case it will be found that the Court gave very serious 
consideration to the question involved and, in holding 
that the reinsurance agreements were not liable for 
claims for labor and material, assigned very substan¬ 
tial and logical reasons for so holding. 

In the case decided by the District Court of the 
United States for the Eastern District of Virginia the 
use-plaintiff, a subcontractor to the defendant Batson- 
Cook Company, the general contractor, filed suit 


under the Hurd Act, naming as defendants the general 
contractor and his surety, the Southern Surety Com¬ 
pany of New York. Thereafter an intervening peti¬ 
tion was filed by another subcontractor which set 


forth among other things that the Home Indemnity 
Company entered into a reinsurance agreement with 
the United States Government as obligee, and said 
agreement of reinsurance was made a part of the in¬ 
tervening petition. 

The record shows that the original bond executed 
by the Southern Surety Company was practically iden¬ 
tical with the bond executed in the present case by the 
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New Jersey Fidelity & Plate Glass Insurance jCom- 
pany, and provided among other things to secur^ the 
prompt payment of all claims for labor and material. 
The reinsurance agreement executed by the Home In¬ 
demnity Company in that case was identical with the 
reinsurance agreements executed by the appellees 
herein. The Home Indemnity Company filed a d^mur- 
r„r to the petition, which demurrer was sustained in 
an opinion by Judge Luther B. Way dated July 6, 
1933, a complete copy of which is appended theretjo for 
the reason that said opinion is not reported. Ih the 
course of his opinion he stated among other things as 
follows : 

“It seems to me that neither the original plain¬ 
tiff nor any intervenor has any right under the 
reinsuruance agreement, which is designated] ‘Re¬ 
insurance agreement in Favor of the Upited 
States', but rather that said agreement was |£iven 
and accepted solely for the purpose of guaran¬ 
teeing and indemnifying the United States in its 
own right against loss under the ‘Standard |Gov- 
ernment Form of Performance Bond' furn: shed 
by the Southern Surety Company.” . . 

“The reinsurance agreement here sued on does 
not undertake to guarantee full and faithful per¬ 
formance of the ‘Performance Bond’ given by the 
Southern Surety Company, and, consequently, of 
the obligations of the contract which that bond 
was given to secure, but is limited to guarantee¬ 
ing and indemnifying the United States against 
loss under said performance bond. That is ^rhat 
the parties to the reinsurance agreement have 
said is its purpose and intent ... It will be ob¬ 
served that no reference is made in the rehisur- 
ance agreement to any intention or purpose to 
indemnify or guarantee persons furnishing labor 

i 
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or materials in the proposed public work, nor 
is such a purpose or intent reasonably to be im¬ 
plied from the express provisions. On the whole, 
it seems to me that the only reasonable interpre¬ 
tation which can be given to the reinsurance 
agreement is that it guarantees to the United 
States in its own right the solvency of the South¬ 
ern Surety Company of New York, to the extent 
of not exceeding $140,154.25, and that it does 
not, either expressly or impliedly, undertake to 
guarantee the faithful performance and observ¬ 
ance of all of the obligations of the ‘Performance 
Bond’ designated in the Act of Congress as the 
‘usual penal bond’, given by the Southern Surety 
Company, among which obligations is the obli¬ 
gation to pay labor and material claims. ,, 

The appellants lay great stress and devote a large 
part of their briief upon the so-called side agreements 
entered into between the original surety New Jersey 
Fidelity & Plate Glass Insurance Company and the 
appellees. It is respectfully submitted that these so- 
called side agreements do not add any strength what¬ 
soever to the appellants’ position as it must be quite 
apparent that they were not executed for any reason 
other than as protection for the New Jersey Fidelity 
& Plate Glass Insurance Company and for the further 
reason that the present suits are based upon the Act 
of Congress dated February 28, 1899, and that said 
side agreements were not executed in compliance with 
that statute nor are any rights given therein to the 
appellants to file suit thereon. 

The said side agreements of reinsurance are the 
usual and customary form of reinsurance agreements 
and are solely fpr the purpose of fixing the rights be¬ 
tween the reinsurers and the reinsured. 

The question' of the liability of a reinsurer upon 
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agreements in the form of the so-called side! agree¬ 
ments was passed upon in the case of United Slates of 
America to the use of Colonial Brick Corporation, et 
at. v. Federal Surety Company, a corporation , et al., 
5 Fed. Supp. 247, decided by the District Court of the 
United States for the District of Maryland. 

In that case a bill of complaint was tiled in Equity 
by an unpaid subcontractor of a general contractor 
who had undertaken a Government contract j in the 
State of Maryland. The defendants were the original 
surety company, the Federal Surety Company, which 
was alleged to be insolvent, and three other insurance 
companies who were sued as reinsurers of the 
Surety Company upon agreements similar to 
called side agreements. Two of the rei 
fendants moved to dismiss the bill for the f< 
among other, reasons : 

“(b) lack of sufficient cause of action 
the defendants disclosed by the bill; (c) 
equitable rights, disclosed by the bill; (d)j plain¬ 
tiffs have complete and adequate remedy at law.” 

The Court, in its opinion granting the motion to 
dismiss, had the following to say with reference to the 
Hurd Law: 

“Section 270 is a very special statute, confer¬ 
ring jurisdiction both as a subject matter and as 
to venue, of a very particular matter. Reading 
its provisions gives no indication of the legal 
possibility of extending its terms by construction 
and implication to subject reinsurers of tip orig¬ 
inal surety on the bond therein mentioned tjo suit 
at the instance of subcontractors either in tip dis¬ 
trict of which they are inhabitants or in the dis¬ 
trict in which the contract was to be performed.” 
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Further on, the Court said as follows: 

“It is by the great weight of authority clearly 
the law of reinsurance that the original insured 
may not sue the reinsurer because there is not 
privity of contract between them. And the ben¬ 
efit of the ordinary reinsurance contract inures 
directly to the original insurer as so insured, and 

in the event of insolvency of the original insurer 
the proceeds of the reinsurance policy are assets 
for the benefit of general creditors and not of the 
original insured as a particular creditor. The 
latter has no lien either legal or equitable on the 
reinsurance policy. This well-established law 
effecting the important subject of reinsurance 
is generally stated in the case law and recognized 
by leading text books on insurance.” 

The Court, in passing upon paragraph 13 of the 
agreement of reinsurance, which is identical with 
paragraph 13 in the so-called side agreements in¬ 
volved herein, stated as follows: 

“I do not consider these provisions of the gen¬ 
eral conditions applicable to the instant case. 
So far as I am aware, there is no Federal law, 
by either statute or decision, that makes these 
provisions of the bond applicable in this case. 
They were probably inserted because the general 
form of bond was prepared for use in any one of 
the United States and to meet the local condi¬ 
tions in some State or States resulting from spe¬ 
cial statutes or Court decisions contrary in ef¬ 
fect to the general law of reinsurance above 
mentioned.” 

The foregoing case was appealed and is reported in 
72 Fed. (2d) 964, and is knowm as United States v. 
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Federal Surety Company, wherein on October 12, 
1934, the Circuit Court of Appeals for the Fojirth Cir¬ 
cuit affirmed the lower Court. One of the | grounds 
upon which the use plaintiffs based their rigjht to re¬ 
covery against the reinsurers was that since]the con¬ 
tracts of reinsurance were made in respect td> a bond 
given by the contractor and surety company] in con¬ 
formity with the Hurd Act they must be construed as 
contracts for the benefit of third persons givling rise 
to a direct right of action by the supply men] against 
the reinsurers. j 

i 

The Court stated with respect to the foregoing con¬ 
tention by the use plaintiffs, as follows: 

“The latter ground may be considered in the 
light of the established rule that an insured may 
not bring an action at law against a reinsurer of 
the risk under a strict contract of reinsurance 
because there is no privity of contract between 
them.” Citing numerous cases. “Such reinsur¬ 
ance, in the ordinary case, is taken out for the 
benefit of the reinsured in order to indemnify it 
from loss, and it has become a settled principle 
that upon the insolvency of the insurer, tlfe pro¬ 
ceeds of the reinsurance are assets to be distrib¬ 
uted generally amongst its creditors and the in¬ 
sured has no special equitable claim against 
them.” Citing numerous cases. 

Further on, the Court states as follows: i 

7 i 

“Nor does it alter the situation that iln the 
present case the risk insured arose under aj bond 
given in conformity with the Hurd Act (40 
U.S.C.A. Par. 270). That act does not fall ^ithin 
the description in the reinsurance agreement of 
a law which requires the agreement to be in 
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such form as to enable the obligee or beneficiary 
of the bond to maintain a joint action against 
the surety company and the reinsurer. It merely 
requires that the contractor upon a public work 
shall execute the usual penal bond with sufficient 
sureties, with the additional obligation that he 
will promptly make payment to persons supply- 
ing him with labor and material in the prosecu¬ 
tion of the work, and gives to the supply men, if 
they have not been paid, the right to intervene 
and be made a party to an action instituted by 
the United States ‘on the bond of the contrac¬ 
tor’, and to have their rights adjudicated in such 
action; or if the United States fails to bring suit 
within six months, then the unpaid supply men 
may bring suit in the name of the United States 
for their own benefit against ‘such contractor 
and his surety’. There is no requirement of re¬ 
insurance and no stipulation as to the rights of 
the parties when the surety, acting on its own 
account, reinsures the risk; and it may be as¬ 
sumed, in the absence of statutory provision, that 
the rights of the parties are to be governed by 
the general rules of law when reinsurance is act¬ 
ually obtained. It is true that there are many 
authorities which hold that privity of contract 
between the materialmen and the contractor or 
surety is not essential, but these decisions have 
no reference to the rights of materialmen against 
reinsurers.” 

There are numerous cases upon the question as to 
the liability of a surety company upon a bond in¬ 
tended to have been given in compliance with the 
Hurd Law which, as stated before, is similar in most 
respects to the Act of Congress hereinbefore men¬ 
tioned. 


In the case of the U. S. v. Starr, 20 Fed. (2c{) 804, 
the contractor had entered into a contract wi:h the 
Director General of Railroads for the construction of 
four steel barges and given bond with the Globe In¬ 
demnity Company as surety for the faithful perform¬ 
ance of the contract. Stallings brought suit to re¬ 
cover for labor and material. The question presented 
was whether the bond sued on covered claims of [labor¬ 
ers and materialmen. The Court, at page 805,jsays: 


“On the first question, it appears that the bond 
contained no provision obligating the surety to 
pay for labor or materials. The bond by refer¬ 
ence incorporates the contract, but the contract 
contains no such obligation. The first para^aph 
of the contract provides that the contractors at 


their own risk and expense shall construct the 


barges contracted for, and shall furnish accept¬ 
able bond in the sum of $24,500 conditioned upon 
the full and complete performance of the con¬ 
tractors under and in accordance with the terms 
of this contract. By a subsequent paragraph, 
the contractors agreed to procure and keep in 
force ‘all such bond or bonds for the protection 
of claims and/or liens by laborers and/or mate¬ 
rialmen, as may be required by the laws qf the 
United States.” ! 

and again, at page 805: 

“We think that the learned District Judge 
was correct in holding that the bond in su^t did 
not cover the claims of laborers and material- 
men. It is true that on a contract such as this, 
the Hurd Act (Act Feb. 25, 1905, amending Act 
Aug. 13, 1894, 28 Stat. 278, 33 Stat. 811, JJ. S. 
Comp. Stat. Sec. 6923), requires that the bond 
given for the performance of the contract shall 
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contain an obligation guaranteeing the payment 
of such claims. But this requirement of the 
statute does ! not authorize a recovery by labor¬ 
ers and materialmen, where neither the bond 
itself nor the contract contains such obligation. 
Babcock & Wilcox v. American Surety Co. (C.C.A. 
8th) 326 F. 340; U. S. v. Montgomery Heating & 
Ventilating Co. (C.C.A. 5th) 255 F. 683; U. S. v. 
Steward (C.C.A. 8th) 288 Fed. 187; U. S. to use 
of Zembatti v. American Fence Construction Co. 
(C.C.A.) 15 F. (2d) 450.” 

and again: 

“It is a principal too ivell established to re¬ 
quire the citation of authorities that as a party 
consents to bind himself, so shall he be bound.” 
(Italics ours.) 

The reinsurer^ only consented to be bound to guar¬ 
antee and indemnify the District of Columbia and did 
not in their agreements obligate themselves in any 
way to pay the laborers and materialmen. 

The case of the United States v. Steivard, 288 Fed. 
189, was an action on a contractor’s bond to recover 
for materials furnished a contractor. The bond did 
not contain the icondition required by the Hurd Act 
that it should pay the materialmen and laborers. At 
page 189 the Court said: 

“It is clear from this that Steward obligated 
himself to give the bond required by the Act, 
and a bond so conditioned might have been ex¬ 
acted from him but it was not. The bond sued 
on was accepted without that condition in it. 
The sureties are in no sense parties to Steward’s 
contract. Their obligation is on the bond which 
they signed according to its terms, which bound 
them only in event Steward did not perform that 
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contract, whatever it might be. We think the 
case falls within the rule announced by this 
Court in Babcock & Wilcox v. American Surety 


Co. supra, and must be determined on this point 
accordingly. It is there said: 

“ ‘Opdahl by his contract agreed to give a bond 
obligating himself to pay the claims of mate¬ 
rialmen, but he failed to give any such bond. 


The surety company signed the bond which was 


executed, and no other. The bond itself bid not 


provide for the payment of materialmen, nor did 
the contract contain any such provision.’ j’ 

From the above cases it will be seen that even where 
a bond is given by a contractor pursuant to an agree¬ 
ment with the United States that it will run to the 
laborers and materialmen, there can be no recovery on 
the bond unless it does so run to the laborers aiid ma¬ 


terialmen or unless the contract is attached to and 
made a part of the bond. In the present ca^e, the 
contractor did give a bond as provided by tlib said 
Act of Congress and there can be no question that the 
appellants and other materialmen and laborers tyave a 
perfect right to bring suit at Law upon that bond, 
that is, upon the bond of the National Construction 
Company and the New Jersey Fidelity & Plate Glass 
Insurance Company, but the agreements of reinsur¬ 
ance were not given in compliance with said Act of 
Congress nor are they such agreements as ar^ pro¬ 
vided for in said Act, but were given for the sole and 
exclusive purpose as set forth therein to guarantee 
and indemnify the District of Columbia. 

There is no provision in said bonds to pay for labor¬ 
ers or materialmen, and there is no privity between 
the materialmen and these reinsurers. 
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The case of Mullin v. United States to the use of 
Chapin-Hall Lumber Co., 108 Fed. 817, was a suit 
upon a bond given for government work. One Regan 
was the contractor and an obligor on the bond, which 
provided for the payment of all persons furnishing 
labor and material. The other obligor on the bond 
was the Fidelity and Deposit Company. Grueger, 
Burn and Mullin, the indemnitors of the Fidelity and 
Deposit Company, were made plaintiffs in the suit 
against Chapin-Hall Lumber Company for supplies 
and labor which had been furnished to the contractor 
Regan. The Court, at page 818, states: 

“This action is exclusively an action upon the 
bond, and maintainable only as such by virtue of 
the statute providing for such a bond, and giving 
an action upon it to the prosecutor. . . . The 
plaintiff in error Mullin is not an obligor on the 
bond, he cannot be held liable for a breach of 
this condition. The judgment must therefore be 
reversed as to him. The judgment is separable, 
and the suit may be discontinued as to him.” 

3. 

Whether or Not There Could be Joined as Defend¬ 
ants in the Same Suit the Several Appellees, Their 
Obligations, If Any, Being Based Upon Separate 
and Distinct Agreements. 

The Court’s 'attention is invited to the fact that 
there are nine separate, distinct agreements involved 
in this suit, and that in no one of said agreements are 
all of the appellees a party and, further, that each of 
said separate agreements is for a different amount 
and, therefore, there is an entirely different liabilitv 
upon each of said agreements. For example, it will 
be noted that the agreement executed by the appellee, 
Excess Insurance Company of America, is in the sum 


of $62,590.00, while the agreement executed by fhe ap¬ 


pellee, General Reinsurance Corporation is in tljie sum 
of $140,837.50, and it is therefore quite clear that the 
liability of the General Reinsurance Corporation is en¬ 


tirely different from the liability of the Excess jlnsur- 
* * 


ance Company of America. It will also be not^d that 
while the appellee, National Construction Corhpany, 


and appellee, New Jersey Fidelity & Plate Gl4ss In¬ 
surance Company are both bound by the same lagree- 
ment, namely, the original surety bond, the appellee, 


National Construction Company, is in no njianner 
whatsoever a party to the agreements executed by the 


other appellees and, therefore, the liability, if ^ny, of 
these appellees is entirely separate and distinci; from 
the liability of the appellee, National Construction 
Company. 

In 47 C. J., p. 68, pp. 142, the law is stated to be as 
follows: 


“Persons liable on several and distincj; con¬ 
tracts or obligations, although with the same 
person or set of persons, cannot be joined as de¬ 
fendants in one action at common law, but each 
must be sued separately.” 

Numerous cases are cited as authority for this state¬ 
ment of the law, among which is the case of Peoples 
National Bank v. Saville, 25 App. D. C. 139, in which 
case an attempt was made by bill in equity by credi¬ 
tors of an insolvent corporation to enforce against 
numerous defendants alleged unpaid subscriptions to 
the capital stock of the corporation. A motion was 
filed by the defendants to dismiss the bill, whicjh mo¬ 
tion was sustained, and upon appeal the action of the 
lower court in sustaining the motion was affirmed. 
The Court in its opinion stated among other firings, 
as follows: 


“The fact that an obligee has 49 claims of the 
same nature and character against 49 different 
persons does not justify him in compelling those 
different persons to come into one suit, whether 
it be the common law or the equity, when there 
is nothing else in common between the parties.” 

The Court, in iciting from the opinion of Hale v. 

Allison, 188 U. S. 46-47, L. ed. 380, stated: 

“Suppose A to aver that his signature to the 
subscription list was a forgery; what connection 
has that averment with B’s contention that his 
subscription was made by an agent who had ex¬ 
ceeded his powers? or with C’s defense, that his 
subscription was obtained by fraudulent repre¬ 
sentations? or with D’s defense, that he has dis¬ 
charged his full liability by a voluntary payment 
to the receiver himself? or with E’s defense, that 
he had paid to a creditor of the corporation a 
larger sum than is now demanded? These are 
separate and individual defenses, having nothing 
in common; and upon each the defendant setting 
it up is entitled to a trial by jury, although it 
may be somewhat troublesome and expensive to 
award him his constitutional right. But even if 
the ground of diminished trouble and expense 
may sometimes be sufficient, I should still be 
much inclined to hesitate before I conceded the 
superiority of the equitable remedy in the pres¬ 
ent case. Such a bill as is now before the court 
is certain to be the beginning of a long and ex¬ 
pensive litigation. The hearings are sure to be 
protracted. Several, perhaps, many, counsel will 
no doubt be concerned, whose convenience must 
be consulted. The testimony will soon grow to 
be voluminous. The expense of printing will be 
large. The costs of witnesses will not in any de- 
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gree be diminished; and if some docket costs 
may be escaped, that is probably the only pe¬ 
cuniary advantage to be enjoyed by th^s one 
cumbersome bill over separate actions at | law.” 

Further on the Court, in its opinion, said as fallows: 

“Of course, if a liability is several, and neither 
joint nor joint and several it is not competdnt for 
him who would enforce it whether it be the; orig¬ 
inal creditor or a representative of such original 
creditor, or any person who becomes subrbgated 
by operation of law to the place of such original 
creditor, to bring it into what might possibly be 
called hotchpot with other similar liabilities of 
other persons. Whether the remedy is at law or 
in equity, it is to be pursued individually against 
each subscriber in separate suits; and no two or 
more subscribers are to be joined together in one 
suit merely by reason of the fact that thdy are 
subscribers to the same capital stock of the same 
company.” 

In 1 C. J. p. 1037, U 223, the law is stated as fol¬ 
lows : 

“So a joint action will not lie against tofo for 
their several debts upon separate obligations, or 
for breach of distinct covenants or, generally, 
where the liability is several and not joint. Nor 
can a joint action be maintained against a prin¬ 
cipal debtor and a guarantor, or against princi¬ 
pals and sureties where they are liable in differ¬ 
ent amounts.” 

DISCUSSION OF APPELLANTS’ AUTHORITIES. 

The case of the Equitable Surety Company v. VJnited 
States ex rel McMillan, 234 U. S. 448, 58 L. ed. 1394, 
is cited as authority for the statement that unddr the 


reinsurance agreements, the District of Columbia was 
trustee for the materialmen. The reading of that case 
will disclose that the chief question involved was 
whether or not changes in the contract made without 
the knowledge and consent of the surety released the 
surety from its obligation under the bond. The Court 
decided that such changes did not release the surety 
under its bond and in the course of its opinion pointed 
out that the bond provided for by the Act of February 
28th, 1899, in which the District of Columbia was the 
obligee, was in fact two bonds, one for the benefit of 
the District of Columbia and the other for those per¬ 
sons furnishing labor and material, and with respect 
to that part of the bond which provided for the pro¬ 
tection of persons furnishing labor and material the 
normal obligee, District of Columbia, was a mere trus¬ 
tee. 

The case of Peake v. United States, 16 Appeals D.C. 
415-422, decided April 25tli, 1900, involved a govern¬ 
ment contract, wherein the contract itself provided 
among other tilings that the contractor would prompt¬ 
ly make payment to all persons supplying labor and 
material in the prosecution of the work provided for 
in the contract. ;A surety bond was executed presum¬ 
ably in conformity with the Hurd Law which was the 
Act of August 13, 1894, conditioned for the faithful 
performance of the contract but which bond itself did 
not have incorporated therein an agreement to make 
prompt payment to all persons supplying labor or ma¬ 
terial. The Court held the bond liable for labor and 
material because it guaranteed the performance of the 
contract, which contract provided for the prompt pay¬ 
ment of all bills for labor and material. The appel¬ 
lants cited this case as authority because they allege 
that at the time the reinsurance agreements were exe¬ 
cuted to the Government there were also executed, so 


called side agreements, which agreements provided 
that a copy of the bond of the New Jersey Cojnpany 
was to be attached thereto and made a part thereof. 
It is respectfully submitted that this case is njot au¬ 
thority for the position of the appellants for tile rea¬ 


son that it would be going quite for afield to lio 


d that 


the so called side agreements were executed fpr the 
benefit of the appellants or that the appellants |would 
have any right to file suit thereon as has already been 
held not to be so in the case of the United States to 
the use of the Colonial Brick Corporation v. Federal 
Surety Company, Supra. It will also be noted that in 
the present case, the contract between the District of 
Columbia and the National Construction Company did 
not contain any statement that the contractor would 
promptly make payment to all persons supplying labor 
and material. 

The case of Tyrer v. Chew, 7 Appeals D.C. 176, has 
been read but does not appear to have any material re¬ 
lation to the present case. 

In the case of Spier v. United States, 31 Appeals 
D.C. 476, one Wiliam E. Spier entered into a contract 
with the United States acting through the board of 
commissioners of the Soldiers Home to construct a 
building and in connection therewith executed the 
surety bond provided for by the Hurd Law, which is 
the Act of August 13, 1894. The suit was filed for an 
unpaid bill for labor and material against the contrac¬ 
tor and his suretv. A demurrer was filed to tlie dec- 

* 

laration, the grounds of which, were that the contract 
was not a formal contract with the United States and 
that the bond given named the board of commissioners, 
as the obligee rather than the United States. The de¬ 
murrer was overruled and on appeal the decision of 
the lower court affirmed. The Court holding tjie de¬ 
fense that the United States was not expressly named 


as obligee was a purely technical one as the contractor 
and his suretv bond knew that they were dealing in 
fact with the United States through their agents and 
that the building to be erected was a public building 
of the United States and on property owned by the 
United States. It is quite obvious from the foregoing 
that this case has no application to the case now be¬ 
fore the court. 

In the case of Daugherty v. Maryland Casualty 
Company , 48 Fed. (2d) 786, the contractor entered 
into a contract with the Citv of South Norfolk, Vir- 
ginia, to do certain paving and in that contract agreed 
among other things to guarantee the payment of all 
laborers wages, bills for materials and all expenses 
incurred bv the contractor. The bond which was exe- 
cuted by the Maryland Casualty Company guaranteed 
the performance of the contract and agreed to indem¬ 
nify and save harmless the City of South Norfolk, 
Virginia, from any and all suits and actions including 
any charge for piaterial or materials used upon the 
work. 

The Court in holding the surety company liable 
pointed out that no suit could be filed against the City 
of South Norfolk bv materialmen and therefore it was 
quite obvious that the bond was for the protection of 
labor and materialmen and of course the contract it¬ 
self guaranteed the payment of such bills. In the 
present case there is no provision whatsoever in the 
original contract whereby the contractor agreed to pay 
for labor and material furnished nor anv such allega- 
tion in the bill of complaint. 

In the case of Maryland Casualty Company v. Fotv- 
ler, 31 Fed. (2d) 881, the suit was filed by the Mary¬ 
land Casualty Company to determine its liability 
under the contractors bond covering the erection of a 
school building. The Board of Education had entered 


into a contract with the contractor to erect a school 
building-, the contract providing among other things 
that the contractor should furnish and pay for ^11 ma¬ 
terials and should provide a surety bond guaranteeing 
the performance of the contract. Thereafter the 
Maryland Casualty Company executed surety bond 
guaranteeing performance of said contract.! The 
Court in ruling that the surety company was liable for 
the payment of bills for labor and material pointed 
out that the contract required the contractor 1:0 pay 
for all labor and material and therefore the bond 
guaranteed that part of the contract and was accord¬ 
ingly liable therefor. 

^ * | 

The case of the United States to the use of Hill v. 

I 

American Surety Company, 200 U.S. 197, 50 L. ed. 437, 
is not in point as the only real question decided in 
that case was that recovery upon the bond was not 
limited to those who had furnished material oi J labor 
directly to the contractor, but that recovery might be 
had by any person furnishing labor or material pro¬ 
vided for in the contract even though furnished to a 
subcontractor. 

The case of Keller v. Ashford, 133 U.S. 610, 33 L. ed. 
667, is not applicable to the present case as a reading 
thereof will clearly show. The real question involved 
in that case was whether or not the holder of a promis¬ 
sory note secured by mortgage on land in the District 
of Columbia could recover against a grantee if the 
land who by the terms of the deed to him assumed 
payment of the encumbrances on the land aud the 
Court in holding that he could in equity recover 
against the grantee upon the equitable principal that 
as between the mortgagor and the grantee, the grantee 
was primarily liable and the mortgagor secondarily 
liable and therefore if the mortgagor were compelled 
to pay the mortgagee could in turn sue the grjantee, 


upon the theory of proceeding in the first instance 
upon a collateral obligation for the mortgagor held 
for an indemnity. 

The case of Willard v. Wood, 135 U.S. 212, 34 L. ed. 
210, is also a case involving the right of the mortgagee 
to recover from the grantee of real estate covered by 
the mortgage where in the deed he agreed to pay the 
same. 

The case of Hendrick v. Lindsay, 93 U.S. 143, 23 L. 
ed. 855, has been read but it does not appear to have 
any application to the present case. 

Second National Bank v. Grand Lodge, 98 U.S. 123, 
25 L. ed. 75. This case has been read and it is not be¬ 
lieved to support the appellants position nor to be ap¬ 
plicable to the present case. 

The case of By ram Lumber and Supply Company v. 
Page, 109 Conn. 256, is also a case where the bond 
specifically provided for the payment of claims for 
labor and material as is also the situation in the case 
of Fidelity and Deposit Company of Baltimore v. 0. S. 
Ranier, 220 Ala. 262, 125 So. 55, in which last men¬ 
tioned case incidently three of the justices dissented 
from the majority opinion. 

The case of Globe National Fire Insurance Com¬ 
pany v. American Bond and Casualty Company, 198 
Iowa 1072, 195 X. W. 728, 35 A.L.R. 1341, and which 
is quoted at length is not applicable to the present 
case, first for the reason that the facts are entirelv dif- 
ferent and the decision is based upon the undisputed 
testimonv of various witnesses and second because the 
bond involved was not a statutory bond. The appel¬ 
lants in citing this case, as well as numerous others in 
their brief apparently overlooked the most important 
factor to be considered herein and that is that their 
rights if any are based entirely upon the Act of Con¬ 
gress of February 28, 1S99, and that unless the bond 
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or bonds upon which they base their rights to recover 
are such bonds as are provided for by said Act of 
Congress, the commissioners of the District of Colum¬ 
bia were without authority to accept the sanle and 
such bonds afford the appellants no relief or j rights 
whatsoever. In any discussion of this case wi must 
always come back to the all important question, are 
the bonds or bonds, such as are provided for by said 
Act of Congress and it is respectfully submitted that 
the reinsurance agreements and so called side agree¬ 
ments are not such as were either provided for or 
contemplated by said act of Congress. 

Another case quoted almost in its entirety is the 
case of Taner v. Long, 79 X.H. 458. It is quite appar¬ 
ent that this case is not in point for the reaso^i that 
the bond upon which the suit was based specifically 
provided that it was to secure the payment tjor all 
labor performed or furnished and all materiali used 
in the fulfillment of the contract. In the present case 
neither the reinsurance agreements or the so called 
side agreements contain any such provision, neither 
does the contract between the original contractor and 
the District of Columbia. 

Annotation in 77 A.L.K. pp. 21-214 inclusive is not 
an authority for the appellants as it will be jfound 
from a complete reading of said annotation that not 
only is the same not in support of the appellant^ posi¬ 
tion but on the contrary it is in support of the posi¬ 
tion of the appellees. The annotation is very lengthy 
with many subdivisions and it wall be found by read¬ 
ing that subdivision which comments upon the j effect 
of omitting from a statutory bond a condition pro¬ 
vided for by the statute, that said condition chn not 
be read into the bond. The annotation states on 
Page 152 as follows: 

“It has been held in many cases that wheife the 


bond actually executed does not contain a condition 
for tlie payment of laborers or materialmen, such per¬ 
sons can not recover on the bond although a statute 
requires the execution of a bond conditioned for their 
payment and benefit”, citing many cases. It will also 
be noted that even the quotation from 77 A.L.B. 212, 
cited in the appellants brief does not support their 
position for the reason that the quotation contains the 
following restriction, “where the bonds are condi¬ 
tioned for their benefit”. 

In the present case the insurance agreements upon 
which the appellants base their rights to recover con¬ 
tain no condition whatsoever that they were for the 
benefit of persons furnishing labor and material but 
on the contrary 'very definitely state that they are to 
guarantee and indemnify the District of Columbia. 
Neither does the contract which was executed by the 
contractor with the District of Columbia contain any 
condition that the contractor shall promptly make 
payment to all persons supplying labor and material. 

In the case of Hartford Accident and Indemnity 
Company v. TJ\ & J. Knox Net and Twine Company , 
150 Maryland 40, 133 Atl. 261, The Sarles Construc¬ 
tion Company entered into a contract with the Knox 
Company for the erection of certain buildings and in 
connection therewith executed a bond to secure the 
performance of the contract with the Hartford Acci¬ 
dent and Indemnity Company as surety, which bond 
among other things provided that the contractor shall 
pay all persons who have contracts directly with the 
principals for labor and material. A subcontractor 
furnished certain material which was used in the per¬ 
formance of the contract but the construction com¬ 
pany failed to pay for the same, thereupon the pres¬ 
ent suit was filed, in which the Court held that the 
surety company was liable for the payment of unpaid 
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bills for labor and material. It will be seen that this 
case is not applicable for this reason that the Dond 
upon which this suit was based specifically had the 
condition therein that the principal would pay for 
labor and material and the substance of the decision 
was to the effect that where a bond is drawn to cjover 
the payment of bills for labor and material, uiipaid 
claimants may file suit thereon even thought not named 
in the bond. 

In the case of Meyer v. National Surety Company, 
90 X.J.L. 126, 100 Atl. 164, plaintiff entered iiffo a 
contract with the Guaranty Waterproofing and [Con¬ 
struction Company to make certain cellars water-tight. 
The Empire State Surety Company furnished a guar¬ 
antee bond and thereafter the National Surety Com¬ 
pany entered into a reinsurance agreement with the 
Empire State Surety Company, whereby it assumed 
the liability of the former company and agreed to take 
its place and to fulfill all obligations of the Empire 
State Surety Company. It will be seen from the fore¬ 
going that this was not an ordinary instance of rein¬ 
surance but was in effect a direct assumption by the 
National Surety Company of the obligations oi* the 
Empire State Surety Company. The type of reinsur¬ 
ance agreement involved was entirely different from 
the so called side agreements involved in the present 
case. 



CONCLUSION. 


it is respectfully submitted that the lower Court 
did not err in granting the appellees’ several motions 
to dismiss the i bills of complaint for the following 


reasons: 

1. A suit under the Act of Congress of February 28, 
18 th), is a suit at Law and not in Equity. 

2. The appellees are not liable under their reinsur¬ 
ance agreements for the payment of labor and mate¬ 
rials. 

3. There is a misjoinder of parties and causes of 
actions. 

Therefore, it is respectfully submitted that the de¬ 
cision of the lower Court should be affirmed. 


William F. Kelly, 

P. J. J. XlCOLAlDES, 
Attorneys for Appellees. 
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APPENDIX 

I 

In the District Court of the United States| 

I 

For the Eastern District of Virginia 

I 

l 

United States of America, who sues 
for the use and benefit of H. F. Hut¬ 
chens, an individual, Plaintiff, 


v. 


Batson-Cook Company, Incorporated, 
etc., and Southern Surety Company 
of New York, etc., Defendants. 


AT LfW 
No. 5&97 


r 

> 


TO COUNSEL: 


I have reached the conclusion that the demurrer of 
defendant, Home Indemnity Company, should be sus¬ 
tained. 

It seems to me that neither the original plaintiff 
nor anv intervenor has any right under the re-insur- 
ance agreement, which is designated, 44 Re-insui J ance 
Agreement in Favor of the United States’ 7 , but rather 

that said agreement was given and accepted soleH' for 
the purpose of guaranteeing and indemnifying the 
United States in its own right against loss unde}' the 
44 Standard Government Form of Performance Bond” 


furnished by the Southern Surety Company, j The 
44 Performance Bond” guarantees: First: The full and 
faithful performance by the contractor, Batson-Cook 
Company, of the construction contract and all duly 
authorized modifications thereof, which guarantee 
runs solely to the United States in its own right, land; 
Second: That the contractor shall promptly make 
payment to all persons supplying labor and materials 
in the construction of the work provided for in the 


ft 
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contract and any authorized extension or modification 
thereof And the contract, page 6, Article 17, provides: 

“Additional security.—Should any surety upon 
the bond for the performance of this contract be¬ 
come unacceptable to the Government, the con¬ 
tractor must promptly furnish such additional 
security as may be required from time to time to 
protect the interests of the Government and of 
persons supplying labor or materials in the pros¬ 
ecution of the work contemplated by the con¬ 
tract.” 

However, the mere provision in the contract that the 
contractor could be required from time to time to fur¬ 
nish additional security to protect both the interests 
of the Government and of persons furnishing labor 
and materials as contemplated by the contract, is not 
sufficient in itself to incorporate such a provision in 
favor of labor and materials in the re-insurance 
agreement. See IT. S., to the use of Stallings, et als 
v. Starr, et al., (C.C.A. 4tli) 20 F. (2d) 803. That 
the Government under the provision of the contract 
above referred to, could have required from the con¬ 
tractor securitv in addition to that given by the South- 
ern Surety Conlpany for both purposes, is clear, but 
that it failed to require additional security except for 
its own protection, is I think equally clear. 

The re-insurance agreement here sued on does not 
undertake to guarantee full and faithful performance 
of the “Performance Bond” given by the Southern 
Surety Company, and, consequently, of the obliga¬ 
tions of the contract which that bond was given to se¬ 
cure, but is limited to guaranteeing and indemnifying 
the United States against loss under said performance 
bond. That is what the parties to the re-insurance 
agreement have said is its purpose and intent. By 


this I refer to that provision in the re-insurance agree¬ 
ment following both the recitals and contractual en¬ 
gagements, which provision reads as follows: 

“It being the purpose and intent herecjf to 
guarantee and indemnify the United States 
against loss under said bond of Batson-pook 
Company as principal, to the extent of One Hun¬ 
dred Fortv Thousand One Hundred Fiftv-Four 

| 

Dollars ($140,154.25), or for any less sum |than 
One Hundred Forty Thousand One Hundred 
Fifty-four and 25/100 dollars ($140,154.25) that 
may be owing and unpaid by the said Southern 
Surety Company of New York to the United 
States.’’ (Underscoring supplied.) 

It will be observed that no reference is made in the 
re-insurance agreement to any intention or purpose 
to indemnify or guarantee persons furnishing labjor or 
materials in the proposed public work, nor is sijich a 
purpose or intent reasonably to be implied frorn the 
express provisions. On the whole, it seems to me 
that the only reasonable interpretation which cin be 
given to the re-insurance agreement is that it guar¬ 
antees to the United States in its own right, the sol¬ 
vency of the Southern Surety Company of New York 
to the extent of not exceeding $140,154.25, and that it 
does not, either expressly or impliedly, undertake to 
guarantee the faithful performance and observance of 
all of the obligations of the “Performance Bond”, 
designated in the Act of Congress as the “usual penal 
bond,” given by the Southern Surety Comjpany, 
among which obligations is the obligation to pay 
labor and materials claims. 

It is not deemed necessary to discuss the other 


grounds relied on bv defendant in its demurrer. An 

o v 

order in accordance with the views above expressed 
will be entered upon presentation. 

Luther B. Way, 

U. S. District Judge. 


July 6, 1933. 
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statement OF THE CASE. 

These suits, and the companion case on the docket 
(No. 6409), were suits in equity, instituted agaiiist re¬ 
insuring sureties by various materialmen who sup- 
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plied to the contractor, National Construction Com¬ 
pany, materials for the construction of a public build¬ 
ing- in the District of Columbia, known as Theodore 
Roosevelt High i School, the object of which is to re¬ 
cover against the reinsurers bills for the cost of mate¬ 
rials furnished for said school, and not paid for by the 
contractor or the suretv on the statutory bond. 

There is no essential difference in the cases, as they 
were all instituted on the same instruments and were 
heard at the same time by the Supreme Court of the 
District of Columbia upon motions to dismiss. The 
onlv difference that mav be noted is that, in each of 
the present cases, the nominal plaintiff is the District 
of Columbia, and the suits were brought in the name of 
District of Columbia to the use of materialmen, as is 
customary in a suit on the Hurd Act Bond and, also, 
in a suit on the bond given under the companion Act 
in District of Columbia public contract cases; whereas, 
in Case No. 6409, suit was instituted directly by the 
materialmen; and the District of Columbia was made 
a party defendant, though no relief was asked against 
the District of Columbia. 

Since, in Brief for Appellee, United States Casualty 
Company, filed in Case No. 6409, an attempt has been 
made to cover all of the cases and to answer all of the 
points in both of the Briefs for Appellants, it is not 
thought necessary in this brief to repeat what has been 
said in brief filed in Case No. 6409; and it is believed 
to be sufficient simply to refer to the brief in that case; 
and the request is hereby made that the Court treat the 
brief filed in that case as the brief in these cases. 

Respectfully submitted, 

Christopher B. Garnett, 
Attorney for Appellee , 

United States Casualty Company. 




